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REMARKS 


JUDGMENT IN THE CASE | 


OF THE d. 7 


SWEDISH CONVOY, 
Oe. Ge. | 
Every war between two or more of the 


powers of Europe, is attended with more or less 
inconvenience to the other states in that part of 


the globe which do not immediately take a part 
in the war. This is more particularly the case 


with a maritime than continental War: the rea- 
son of which is, that different principles are 
adopted in one from tliose in the other, or rather, 


because to the present moment, no generally 


approved maritime laws have been adopted in 
Europe, much less guaranteed, on account of tlie 
too preponderating naval power of Great Britain; 
whilst, on the contrary, the continental powers 
have agreed as to certain common regulations, 
which are, in some degree, secured by the equi- 
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poise or balance of power existing between the 
great States of Austria, Russia, Prussia, and 
France. It has long since been declared unjus- 
tifiable. in land war to exercise hostilities against 
the unarmed, altliough the subjects of an enemy, 
by plundering their property, or molesting them 
in their agricultural pursuits; whilst, on the 
contrary, it is considered. as completely lawful 
to capture, the enemy's merchant ships, take 
possession of their cargoes, and thereby probably 
cause the total ruin of individual, industrious 
citizens. In a continental war, all neutral pro- 
perty, ascertained to be such, is deemed sacred 
and inviolable; but, in a maritime war, the 
delligerent thinks himself fully justified under 
one pretence or other (uch as the possibility 
that the vessel or cargo may be enemy's pro- 
perty, or that there may be contraband articles 
on board), in causing or permitting his ships of 
war and privatèers to capture neutral merchant- 
men, and bring them into port, when the legality 
of the seizure is examined into and decided upon 
by a Court of 'Admiralty, established by the 
belligerent, which, at times, observes no other 


rule . — or "woo 1 1 


dietate Cron 
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pearance, and the hostilities of subjects, under 
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pretence of reprisals, were privileged by the 


sovereign, with commissions, or letters of marque, 
(lettres de marque tt de reprisailles), the com- 
mercial states were anxious, by laws and ordi- 
nances, to prevent the serious loss which threat 
ened the neutral trade. The Italian free states, 
as well as some of the places in Arragon and 
Catalonia, which were nearly in the exclusive 
possession of the maritime trade of the South of 
Europe, as well as the Hanseatic towns in the 
North, successively in the 12th and 19th centu- 
ries admitted and swore to observe the celebrated 
sea laws, called Consolato del Mare, in which it 
was determined with respect to capture, that a 
neutral cargo should be sacred, even though 
found on board an enemy's ship; but that ene- 
my's goods in neutral ships should be considered 
as liable to condemnation, on Paying the 1 — 
lated 51 to the neutral ede af 


ls consonance * this e an 4 
the subsequent treaties in the 14th and 1zth 
centuries were formed; but as thous egen re 

ted Tay! * 
pany Sen} 238. The edition 2 beni 


Italian and Dutch, in 4to, by Abraham Westerveen, Advocate, in 
Amst , 1704, has been esteemed the best, with various criti. 


cal remarks, explaining the old Italian translation, in conformity 
nn. Wehe or L be 
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tions gave rise to a thousand difficulties in ascer- 
taining the nature of the property, more parti - 
cularly when the ancient custom of the merchant 
attending his merchandize was abolished, and 
the cargo frequently belonged to various pro- 
prietors; such as carried on commerce by sea 
began to wish for a more certain criterion, the 
better to be secured against the aggression of 
captors ; which was, that the ; nationality of the 
owner of the cargo should no longer be taken 
into consideration, but solely that of the ship; 
580 that a neutral vessel should not be liable to 
seizure, although having enemy's property on 
board, and much less if merely destined to an 
enemy's port, with the single exception of what 
were called warlike contraband articles: on tlie 
other side, neutral goods found in tlie vessel of 
an enemy were subject to confiscation. It was 
| principally the Dutch who brought about this 
change in the maritime law of nations, as, from 
being at tliat time the factors of all Europe, they 
were more particularly interested that this system 
should be adopted, and agreeably to this prin- 
ciple, which is in general called free ship, free 
goods, le pavillon neutre couvre les marchandises, 
most of the commercial treaties from the middle 
ol the last century to Me e period have 

ee. * fo bs Mer te 
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Neutral commerce was not, however, by these 
means fully protected; the belligerent powers 
allowed themselves, notwithstanding, on the 
commencement of hostilities, to give instructions, 
whereby the ancient regulation that enemy's 
property became lawful prize, even in neutral 
ships, was again made binding upon those pow- 
ers with whom there had not been any particular 
treaty. concluded, specifying any thing to the 
contrary, and that with additional severity, in- 
somuch that the neutral ship owner not only lost 
his freight, but his vessel. Eouis the XIVth, 
and, from his example, Spain issued sea ordi - 
nances, even in times of peace, whereby that 
abolished rule was again called forth, but with 
the omission of tlie before · observed modifications. 
Even with those powers with whom treaties had 
been concluded, many irregularities were exer- 
cised to wlich the exception of warlike stores 
extended at pleasure, gave abundant opportuni - 
ties. At times the positive meaning of the treaty 
was set aside, on the plea of sea ordinances and 
instructions to captors differing from it, as if an 
er parte comment could do __ ing At of 
the pres $a | "s | 


No power, in the mean time, made greater 
inroads in the privileges of neutral commerce, 
than the English, from the time of King Charles 


* 


the IId, relying confidentially upon their in- 
creasing power at sea: the trade of the 
northern nations was in particular an object of 
tural enemy, France, with the necessary mate- 
rials for ship- building: probably, like wise, 
agreeably to the opinion of many writers“, inas- 
much as it interrupted the course of that ambi- 
tion, which appears to liave aspired to an ex- 
clusive trade. In the year 1689, the pretensions 
of England went so far, as to prohibit all foreign 
states from trading with France, and she com- 
pelled the United Netherlands to make a similar 
declaration; but when Denmark and Sweden 
concluded a treaty to maintain the freedom of 
their commerce by reprisals, it was deemed more 
politic to adopt milder measures. In the Spanish 
war of guccession, England gave indeed no real 
cause for complaint; the trade with France con- 
tinued, as far as concerned the English, even 
in the midst of hostilities; but the complaints 
were frequent, when England took part in the 
nee suecession war. War- cas which in 
10 il +33 E454 


» Such as Mr. Steck- in his Essais sur divers We 0 0 
Navigation et au Commerce, pendant la guerre, à Berlin, 1794, 
112. Busch uber die durch den jezigen Krieg veranlasste 
2 des Sechandels, Hamb. 1793, 8. 78, 82, 131, 133. 
Von Martens Verſuch uber Caper, feindliche A und 


insonderheit * Gott. 1795, $. 36. 
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particular were committed against the Prussian 
traders, gave, as is known, rise to King Frede - 
rick the IId's laying an attachment on the 
Silesian debt due from him to England, in con- 
sequence of the obligation he took upon himself 
to liquidate it, when Austria ceded that province 
to him. When England loudly protested against 
this measure, he caused public. justifications to 
be published, in which the rights of the neutral 
flag were for the first time fully explained; and 
he even referred to the maxims of the British 
ministry, who, after full inquiry, had themselves 
acknowledged these riglits at the commencement 
of hostilities, but which nevertheless were but 
in little estimation in their tribunals. On the 
other hand, England published the opinions of 
four different lawyers, which went to justify the 
sentences complained of, and which were founded 
principally on the grounds of the law prescribed 
by the Consolato del Mare. It caused even great 
surprise at that time, that the British govern- 

ment and the lawyers of the country were above 
a century behind hand in the maritime law of 
nations, instead of advancing with the times: 
but what shall we say, When even in the recent 
English sentences, those antiquated reigning 
principles are quoted, and that after the many 
important steps which. since that period have 
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| been made to establish the general acknowledg- 
ment and freedom of the neutral _ | 


| ——— was coeds by this conduct of Great: 
Britain, in like manner to disturb the neutral, 
and more particularly the northern commerce, 
by way of reprisal. In the seven years war 
there were so many Danish ships captured by 
the belligerents, that the government found it 


necessary, by a separate deputation to the re- 


spective Courts, to complain of _ continually 
WIE | yu uries. | 


The hte Coimpetior of Seats Ie 8 
was employed upon these missions, took this 


opportunity, in à publication of his own“, 80 
clearly to demonstrate the legality of the demands 


of the neutral flag, that the writers on the law 


of nations since that period have almost unani- 


mously allowed the justice of his opmion, that 


free ship makes free goods. France again ac- 
knowledged this principle in her treaty with the 


self-created North American States; and as she 


in consequence was embroiled in a new war with 
England, the French government published in- 
gstruetions to its ships of war, which although in 


4 10 7 FT 


De a saisie des batimens neutres, à la Haye, 1759, 2 vols. 


8vo. 


= 
effect more mild than the preceding, were still 


not consistent with the natural and usual rights 
established by the law of nations. 


The English government, on the contrary, 
issued instructions, in which they authorised 
their ships of war to detain all neutral vessels 
laden with the property of the enemy, or contra- 
band goods, among which were reckoned navat 
stores, and that without in the smallest degree, 
excepting those states which by treaty were par- 
ticularly exempted from having their vessels de- 
tained under this pretence. The natural conse- 
quence of this was, that the sea swarmed with 
English privateers, who, without distinction, 
captured the ships both of neutrals and tlie ene- 
my. A considerable Dutch fleet, laden with 
timber and other naval stores, destined to France, 
was captured and condemned, in direct contra- 
diction to the express tenor of the treaty con- 
cluded with Holland, and notwithstanding that 
these ships were proved to have sailed before the 
declaration of hostilities. This act of injustice 
was the reason that Holland also took a part 
in the war against England, and of her close 
alliance with France, and may be esteemed one 
of the first causes of the internal disturbances 
which afterwards distracted that once flourisli- 
ing country. In the mean time, the British go- 

- 
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vernment, continuing, under various pretences, 
to capture Danisli, Swedish, and Russian ships, 
these three northern powers resolved to put a 
stop to depredations which threatened the ruin 
of their trade; and, with combined forces, to 
defend the privileges of their flag; for which pur- 

pose they agreed annually to equip respectable 
squadrons during the continuance of the Ameri- 
can war. Prussia and Naples subsequently 


Joined this armed neutrality. The principles 


maintained were — ist. That a neutral ship made 
a free cargo, even if it was enemy's property, un- 
less there were more warlike stores on board than 
was immediately necessary for the ship's use 
during tlie voyage. —2dly. No stores were to be 
considered military, if not. clearly intended for 
warlike purposes. —gdly. Nothing could be taken 
to the port of a belligerent, when it was so closely 


blockaded by the enemy's ships of war or batte- 


ries, as that a merchant ship evidently could not 
enter without danger of being taken. — These re- 
solutions were communicated in due form to the 
powers at war, namely, Great Britain, France, 
Spain, and Holland, with a declaration that it 
was determined to maintain them with an armed 
force. The powers at war (Great Britain ex- 


| cepted, who replied in a doubtful tone), uni- 


ſormly approved of and acquiesced in these pro- 
positions. In the mean time, the latter power 
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was compelled quietly to submit to these terms, 
and modified its instructions accordingly. The 
British Court of Admiralty became more cautions; 
and did not slightly pass conditional sentences, 
excepting against ships belonging to such states 
as had no armed force to protect their riglits. 
Other maritime powers, such as Austria, Portu- 

gal, Venice, Tuscany, Genoa, and the Fecle- 
siastical States, acknowledged the same liberal 
principles as the Northern renne by ordinances 
or treaties, *. 


From this statement it is proved, tliat the 
maxim of free ship, free goods, was already ac- 
knowledged in the middle of the 16th century, 
and even by England, (which shall hereafter be 
more particularly proved), notwithstanding this 
power, more than any other, has violated it, and 
that consequently it was not a new pretension 
during the American war, as English lawyers 
pretend it to be : on the contrary, it 1s certain, 
that instead of its being as before decided in par- 
ticular treaties, it was now at once acknowledged 
and specifically sanctioned by all the maritime 
powers and states, Great Britain excepted, as 
not only conventional, but agreeable to the esta- 
blished law of nations and fundamental right. 

A hope was thus universally entertained that 

| C 2 
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maritime commerce would, in succeeding wars, 
meet the same protection as land trade, and that 
the ravages of war would in future not extend 
themselves to the peaceable and industrious inha- 
bitants of neutral states. The uncertainty of 
this expectation was, however, shortly proved. 
In the war that ensued between Gustavus the 
IIId. of Sweden, and Russia, he suffered lim- 
self so far to be misled, as to violate the very 
system in the northern commerce, that he had 
heretofore so laudably and valiantly maintained. 
He renewed the antiquated claim of Sweden, 
that money should be considered as contraband, 
and directed his cruizers to seize all ships des- 
tined to the enemy with specie, although, in- 
deed, this resolution was not prosecuted with 
vigour. The illusion, however, vanished com- 
pletely during the present war, as it is but too 
clearly demonstrated how little the voice of na- 
tional rights is listened to by earthly potentates, 
who, in general, suffer might to overeome right. 
Under pretence that this has been a war carried 
on against rebels and insurgents, subverting all 
social order, and deserving the severest chastise- 
ment, Great Britain adopted once again the same 
system of starvation which William III. had 
attempted against France above a century ago, 
and wlüch Queen Elizabeth, a century before 
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that, had carried into execution against Spain, 
and required that the Danish, as well as other 
neutral governments, should prohibit their sub- 
jects from supplying tlie French with corn. 
Every one knows with what unanswerable argu- 
ments our late umversally regretted minister 
Bernstoff repelled this unjust requisition. But 

as the Danish government well knew that the 
most sacred rights are but ill respected, unless 
strengthened with an effective force, it entered 
into a treaty with Sweden for the express purpose 
of setting bounds to the destructrve depredations 
of captors. It must, nevertheless, be allowed, 
that the method adopted by Great Britain, of 
carrying this system into execution, considerably 
alleviated the hardship practised upon neutrals, 
as these latter received a reasonable indemniſica- 
tion for such of their corn cargoes as were in- 


tercepted. 


At length the British Ministry saw that this 
system not only militated against the common 
rules of equity and justice, but equally so of sound 
policy, as it solely tended to irritate all classes of 


French citizens, without producing the expected 


In 1589 Queen Elizabeth caused sixty Hanseatic ships, laden 
with corn and naval stores, destined to Lisbon, then in the hands 
of the Spaniards, to be seized, exclusive of other neutral vessels, 
declaring her intention to be that of subduing Spain by hunger. 
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end, physically impossible of enabling them to 


dictate terms of peace, and it was in —— 


+ ig the neutral trade began to 
be disturbed by the French: on the first break- 


ing out of the war against England, it appeared 


— 


as if France meant to adopt strict principles of 
justice with respect to maritime trade. The Con- 
vention had, with general approbation, decreed, 
that all their privateering should be abolished, 
and this decree was carrying into execution, 
when an enquiry was made of the British govern- 


ment if it was willing to enter into an engage- 


ment not to issue any letters of marque during 
the war. This proposition, however, not being 


acceded to, a few privateers in the commence- 


ment were permitted, which seldom molested 
neutrals. The want of corn and other necessa- 
ries, indeed at one time caused the existing go- 


vernment to lay an embargo on all neutral ves- 


sels laden with these articles, for which an in- 


diemnification was promised, but to this day 
remains unpaid. In other respects, the want of 
neutral commodities caused the rights of neutrals 


to be respected, notwithstanding the system of 
terror which ed in very n 


of 


When the Directory Succeeded, at the fall of 
robe pier privateers were universal! y encou- 
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raged, as being concluded the surest means of 
weakening the power of Great Britain. In an 
equal degree the rights of neutrals began to be 
infringed. It became insufferable, when Bona- 
parte's victorious arms shut all the Italian ports 
against the English trade ; and France, strength- 
ened by its alliance with Spain, and its posses- 
sion of the Venetian navy, was, for a time, 
complete mistress of the Mediterranean. The 
Executive Power and Courts of Justice, which 
should have set bounds to these irregularities, on 
the contrary supported them by their decrees and 
sentences : the Judges and Representatives of 
the Nation were publicly accused as having 
shares in privateers, and that this circumstance 
dictated the 2 shewn them. 


| The- Legislature, ** its a kite to 
privateers, seemed to make no distinction be- 
tween friend or foe; and in retaliation for the 
British projected system of starvation, precluded 
neutrals from trading in any English produce or 
manufactures ; and this decree was executed 
with such extreme rigour and severity, that a 
yard of real or supposed English cloth was suffi- 
cient to cause the condemnation of both ship and 
cargo. And in order to carry this act of injus- 
tice to its highest pitch, a retrogressive power 

was given to the decree, by enforcing it against 


16 


such vessels as were at sea when the law was 
passed. In all polished nations it has been cus- 
tomary when a ship and cargo have been confis- 
cated, to restore at least the private adventure 
and effects of the master and crew ; but in 
France, condemnation even extended to deprive 
these of their property.“ The British govern- 
ment saw clearly that self-interest dictated a 
necessary respect to the claims of neutral com- 
merce, in proportion as they were disregarded by 
the French, yet this period was but of short dura- 
tion. Scarcely had Nelson's brilliant victory at 
Aboukir obtained for the English a decided supe- 
riority on the ocean, before neutrals experienced a 
sensible encroachment on their privileges: on the 
. contrary, privateering, at the reiterated instances 
of the Directory to the Legislature, was dimi- 
nished, experience at length teaching them that 
by those means they had deterred” all neutrals 


from approaching their coasts, by whose means 
alone (their own merchantmen being annihilated), 


they were enabled to carry on any. foreign com- 
merce. It deserves, in the mean time, to be 
recorded, that at this period the Danes and 
Swedes were in France accused of partiality to 
the 1 e while 1 in England the same accusa- 


„ This more paſticulucly appears in the eee Kae d 
have issued from the Parisian press in this respect, and which ir in 
part have been translated into our Danish papers. 


. 
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tion was laid to their charge of entertaining too 
strong prejudices in favour of the French. The 
comparison of these impeachments is in my eyes 
the best apology for the striet neutrality of the 
Northern Powers; for as they permitted trade 
to flow in its usual channel, the merchants spe- 
culated at different junctures r with 


either ee a * 


In the mean time as the complaints of mer- 
chants both in Denmark and Sweden against the 
increasing injuries committed by French and 
English cruisers accumulated, without tlie re- 
monstrances of the respective Ministers being 
attended to, or remedying the evil, they re- 
quested of their governments, with the view of 
more effectually protecting trade, that a convoy 
of ships of war should attend and escort their 
merchantmen ; as otherwise, although. citizens of 
a state at peace, they must, from necessity, be 
obliged to abandon all foreign- commerce what- 
s0ever. The respective governments conceived” 
they could not with justice withhold to their mer- 
chants that protection of their trade, wluch they _ 
owed: equally to all classes of citizens ; the less, 
as agriculture and the progress of internal indus- 
try, and consequently the welfare of the whole 
state, depend so much upon its foreign com- 
merce. A convoy of ships of war was held to be 
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. this end, a3 


the belligerents had hitherto constantly respected 
neutral vessels sailing under the protection of 
their respective governments, considering the 
very circumstance of the convoy as the best pos- 
sible guarantee for the ships and cargoes being in 
every respect navigated agreeably to treaty. But 
this well-founded expectation was equally falla- 
cious. The public papers soon announced that 
England had successively detained two distinct 
Swedish fleets, although each had been con - 
voyed by a ship of war, and as various reports 
vere circulated justify ing this violent measure, 
Which had caused general consternation in the 
mercantile world, } became the more impatient 
and curious to know the true nature of these 


eaptures; by aceident the sentence of the British 
High Court of Admiralty came early into my 


possession. Sir William Scott's name, as the au- 
thor of this sentence, promised much, as I well 


knew that he was highly esteemed in England 


for his talents and marked ability in jurisprudence 
or knowledge of the law, and by these means 
stations. The sentence itself displays much 
learning, and seems to be composed with a good 
intention of discovering what is strictly right: 
but 1 nevertheless hold the fundamental argu- 
ments on which the theory is erected to be com- 
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pletely fallacious. I have thought it required 
and degerved a more strict examination, as from 
its learning, and in appearance strict impar- 
tiality, it might easily deceive those wW¹O have 
less Knowledge of the laws of nations, to do 
homage to the arguments on which it is founded, 
and so, by the opinion of the multitude, sanction 
injustice . To us, as Danes, this examination 
becomes the more interesting, as the learned 
Judge expresses his satisfaction in having had an 
opportunity to seareli in these times into the right 
that is set up, that the convoy of a neutral ship 
of war exempts tlie merchantmen under her care 
from visitation; at the same time signifying an 
intention of making this pretended right of search 
valid against the convoy of all neutral states, 
without any respect to their flag whatsoever. 
Indeed, some less attempts have been made to 


visit and detain some of our convoyed-merohant 


ships, but they have been resisted in a way that 
becomes every brave Danish seaman, and will 
continue to be resisted as long as the memory of 
Juel and Tordenskiold sliall exist among us. In 
examining the principles or basis of the sentence 
of the Court of Admiralty, I in other respeets 
only e ex the, Summons of Sir William Scott 

261954. 46 N bah $1, 24 £4 * 
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20 
himself, who decidedly invites not only the in- 
vestigation of his own. countrymen; but, as in 


a case of universal importance, that of every 
foreign power. If in this examination I should, 


notwithstanding every exertion, fail, I shall with 


gratitude accept the elucidation of others; my 
impartiality will be the less suspected, as the 
sentence does not immediately concern. my coun- 
trymen. But even if it did directly affect the 
supported, as in my Present situation nothing 


but a striet adherence to truth and justice could 


induce me to enter upon the subject. I know 
myself the less prejudiced against England, as it 
is a nation I particularly respect; and if it does 


not hold the principal station, yet it is not behind 
hand with any, in being universally nnn | 


n 1 1 
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Sir William, Seott * *, * 
commencement of his sentence, that it should 
not be pronounced with any reference to the un · 
oextain rule of politics; but agreeably to the ge- 


neral and unalterable interpretation of the law of 


nations; and in the same manner as if the cause 
were to be decided by an upright Judge at 
Stockholm. Nothing can be said against this; 
but what I mean to ee is, that the sentence 
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is not consonant to this universally allowed prin- 
ciple, - but built upon uncertam rules. If the 
Judge adds to this,  ** that the nature of the pre- 
sent war gives to Great Britain the rights of war 
relatively to neutral states, in as large a measure 
as they have been regularly and legally exercised 
at any period of modern and eivilized times, 1 
can, on no account, approve of such limitations. 
The particular nature of the war may certainly 
create a difference as to the mutual conduet of 
the Powers at enmity; but in no wise can it be 
acted upon with respect to neutrals: if any of 
the Powers at war transgress the old prescribed 
customs, tlie opponent is, doubtless, justified 
in using reprisals. If one of them seeks to 
encourage insurrection in the country of his ene- 
my, the other may legally pursue the same 
means against the aggressor. But this should 
not have the smallest influence on a neutral state, 
because neutrality requires that as it acts towards 
the belligerent powers in the same way as before 
the war commenced, it can, on the same ground, 
demand from the belligerent a similar treatment 
as in profound peace. In case even one of the 
Powers at war should forget the sacred duties 
due to neutrals, yet that is by no means a rea- 
son why the other Power like wise, on its part, 
should commit the same injury ; the riglit of 
reprisals cannot be carried to so great an ex- 


tent as to be exereised at the expence of a third 
neutral state, otherwise the lot of neutral sub- 
jects would be far more pitiable than even those 
of an enemy, as the latter are only liable to 
injury by one Power, whereas the former, as the 
case absolutely stands in >; 3 war, are * 
Gn by both parties. q 
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Ae r Sir William h * 
doubtless, before his eyes, that the present war 
is oocasioned by a revolution, accompanied by 
the most horrible atrocities; and which, agree- 
ably to the plan adopted by those in power in 
Franee, was intended to extend itself all over 
Europe. I reply the greater states in Europe 
are probably called upon to check, by arms, this 
destructive system, as far as it can be prevented 
dy open force; to the less powerful, sound policy 
may dietate a conduct of wise neutrality; as to 
those whose strength does not allow them to carry 
on hostilities, unless by a much greater exertion 
than the rest; and this is precisely Denmark and 
Sweden's situation. Whether a state shall re- 
main neutral or not, its own government is best 
able to decide. With as little reason as one 
Power can require another to depart from its neu- 
trality, can it also impose new burthens upon it, 
under pretence that it does not feel the weight df 
the war; and the less, in the present case, as the 


23 


war has been commenced without any consul- 
tation With the neutral state, and is carried on, 
and will be concluded without any advantage to 
the latter being taken into consideration. 


The learned Judge. calls Baron Puffendorff's 
authority to his aid in justification of his senti- 
ments. The latter, in a letter to the well known 
civilian, Groningius, (Who, in the war of 1692, 
which was carried on by England, Holland, and 
other states, against Louis XIV. had taken upon 
himself to defend the rights of neutral trade), al- 
lows that the Northern Princes did not listen 
much to the complaints of their merchants, not- 
withstanding they were neutral, as the war was 
carried on against a tremendous Power that threat- 
ened to enslave all Europe, and to destroy the 
Protestant religion. I must here previously re- 
mark, that Puffendorff was not a native Swede 
(though great stress is laid on that circumstances 

in the sentence), but a German; he was, indeed, 
in the Swedish service when he compiled his 
work on natural rights, and the law of nations; 
dut when he wrote this letter, he was in the ter- 
ritories of Brandenborg ; it is dated Berlin, and 
his then Master took an active part in the war 
against France. In the reply, it will be seen, 


| that it is built not upon juridical but, on political 


grounds ; it commences by observing, that tho 
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subjects of Northern Powers make complaints, 
but that the governments do not seem willing to 
support them. Hence it may easily be perceived, 

that this citation is altogether inapplicable in the 
present case, which should be decided upon legal 
grounds; and where the subjects are not only 
neutral, but their government joins in the com- 
plaint, and so far from refusing to afford them 
attention, that it has, in a marked manner, taken 
them into its peculiar protection. By a perusal 
of the work itself, it may be observed, that Puf- 
fendorff pointedly allows neutral Powers the right 
of protecting their commerce by convoy, when 
they do not carry on a contraband trade, and that 

it is against the open abuse of men _ 
n he 1 | > 


Ae the present war certainly embraces 


greater objects than wars in general, yet Great 
Britain has much less right to make such a de- 


mand, nn in commencing it was certainly 


IS > Dikates' eo eee Rois du ———— 
leur commerce avec la France, en faisant escorter les vaisseaux mar- 
chands par des navires de guerre, pourvi qu'il n'y ait point de mar- 
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not in defence of public justice, or from any pe- 
culiar care for the continental constitutional ba- 
lance of power, (notwithstanding these grounds 
have since often been dwelt upon, in order to 
put the English as well as other nations in mo- 
tion ;) but arose from a mere political consi dera- 
tion, namely, that in the incorporation of the 
Austrian Netherlands with France, and the open- 
ing of the Scheldt, England would have to en- 
counter a dangerous rival. I do not conceive 
that England will pretend to justify her conduct 
to neutrals, by alledging that France has not 
used them better : the unjustifiable proceedings 
of the latter can only be considered as the effect 
of the convulsions of a revolution, and can there- 
fore not be looked upon as sanctioned by a well 
regulated state. It would indeed be too glaring 
a contradiction, if Britons, who in considering 
the French, as they say, as trampling the rights 
of other nations under foot, and therefore to be 
esteemed in a certain degree only as outlaws, 
should adopt the principles of this nation so far 
as to copy their outrages against peaceable states ; 
besides, whoever is acquainted with the great 
resources of France, its riches, and produce of 
every description, must know that it is not the 
most fortunate maritime war, or the entire ruin 
of its external trade, which can effect a counter- 
revolution ; but that if ever it is to be accom- 
* 


, * 2 | 
plished, it must be by a continental war in some 
n like the present. | 


| The grounds which bait been 8 Fr 
the circumstances of the present war, to justify 
an attack on the rights of neutral trade, are cer- 
tainly not now taken by England for the first 
time. When William III. in 1689, wished to 
prevent neutrals from trading with France, he 
declared in the same manner, that the war was 
of that nature as to justify extraordinary mea- 

sures; althougli it was in truth carried on with- 
out any necessity. The same demands were 
made at the commencement of the American 

war; but the tone was soon lowered. Indeed, 
in general, the English government has, in every 
war, endeavoured to make its cause that of all 
Europe; and the Courts of Admiralty have sup- 
ported these pretensions by not infrequently 
adopting political principles, instead of the natu- 
ral doctrines of the law of nations; and indeed i in 
a way so peculiar to itself, as to force a smile 
even from the most indifferent spectator. Eng- 
land is lost, it was said, in a sentence pro- 
nounced ; in the Court of Admiralty in 1778, in 
consequence of a Daniſh ſhip being captured 
wherein some salt beef Was found, which it was 
insisted upon was destined to the enemy, merely 
because it was salted—* England is lost, if neu- 
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trals are thus permitted to continue supporting 
the enemies of our country ” *. 


True policy seems on the contrary to dictate 
to England a strict observance of the rights of 
neutrals, in order to prevent the latter from uniting 
themselves with its enemies, as was the case last 
war with Holland. But a more weighty, and in the 
present contest prevailing argument, is this, that it 
is the neutral who keeps an equal trade open be- 
tween both parties, which otherwise would be 
complely blocked up. It stands uncontradicted, 
that England would experience an irreparable loss, 
if its various produetions of art and nature did not 
find a sale in France, Spain, and Holland, or 
their colonies, whose markets furnish so rapid a 
consumption of these articles. The British go- 
vernment is so convinced of this truth, that it se- 
eretly encourages this trade, so strictly in a direct 
way prohibited by the French. How then can 
the same government, in the same breath, with 
any appearance of justice require, that the 
Northern States should forego their trade with 
its enemy in their principal commodities or pro- 
duce, such as corn from Denmark, and iron and 
timber from Sweden. I much doubt whether 
England, under nene . would 


* Busch der fie 3 den jervigen Krieg, veranlasste Zenruts 
tung des See handels. Hamb. 1798. 8. 94. 


permit the Northern Powers to prohibit her from 
disposing of her produce to the enemy, notwith · 
standing that tlie sentence in question at present 
seems willing to allow them this right. The 
British government has at least, until the present 
period, in the few sea wars wherein it has not 
been personally concerned, known how to esta- 
blish and support the riglits of its own flag. 


If the judge of the Admiralty, in his above- 
mentioned argument relative to tlie nature of the 
present war, adds his opinion, * that the Bri- 
tish- government is authorised by the nature of 
the present war to exercise all the rights which 
at any period of modern and civilized times 
have legally been exercised by States at war,” 
it may be maintained, that if a stress is laid on 
the words legally exercised,” an inference may 
be fairly drawn that the arguments for these bel- 
ligerent rights must not be taken from what has 
been, but what solely and alone ought to have 
been done. But the addition, .at any period 
of modern and civilized times,” requires some 
consideration, if this really has been the meaning 
of the Judge, or if he rather did not wish to de- 
fend the present illegality by similar instances 
which occurred in foreign wars of the most en- 
lightened nations, (and of which history, and 
more particularly the English, contains many 


examples); * this conjecture appears the 

more to be confirmed by the subsequent parts 
of the sentence, wherein Sir William seems to 
fall into the same error with which Rousseau 
upbraids Grotius: 8@ plus constante maniere de 
raisonner est d' etablir toujours le droit. par le 
fait * ; a manner of acting which might tend to 
prove, that injustice grew in a geometrical pro- 
portion among the potentates of the earth; be- 
cause if one committed an injustice, it would serve 
as an authority for a thousand e 4 


grievances. 


The next n observation the Nu has 
thought it necessary to make in the present 
war on behalf of his countrymen, is, that the 
seizure of the Swedish ships took place in the 
British Channel, not far from the coast. It is 
well known that Great Britain formerly pretended 
to exercise a right over the whole of the so called 
Britis Channel {Mare Britannicum), which 
indeed she wished to extend as far as Cape 
Finisterre on the one side, and the promontory 
Stat, in Norway, on the other. Selden's work, 
De Mari Clauso, was compiled with a view of 
of justifying these pretensions, which first ori- 
ginated about the time of Cromwell. It is 
like wise well known how powerfully, Grotius, the 
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advocate of Holland, refuted him in his treatise 
De Mari Libero. Holland was nevertheless 
obliged to allow this dominion. Other powers 
have, however, never acknowledged the right 
of England's jurisdiction over a greater propor- 
tion of this sea, than what naturally belongs to 
every Power, namely, over a space that can be 
deſended from the land, or, as far as a cannon 
shot reaches; but where the sea serves as a boun- 
dary to one or more states, then the centre of the 
stream is the line of demarkation, unless parti- 
cular treaties or a tacit acknowledgment should 
extend the limits further. Such pretensions are, 
however, now even by Englishmen themselves 
(and among many I will only mention one unex- 
ceptionable authority, the celebrated historian 
Hume“), allowed to be preposterous. The 
place marked as of the capture, appears like wise 
to'shew that Sir William has not been desirous to 
give his country a greater right over the sea than 
what from this principle or axiom can be due; for 
it is expressly stated, that the occurrence took 
place close upon the British coast. The sub- 
| Sequent narrative of the fact leaves notwithstand- 
ing upon the mind some suspicions that it really 
did happen at a certain distance from it, although 
from the want of Positive data we cannot come at 
the exact truth. We will therefore take it for 


; t of Great Brin, vo. 1 p. 213. | 
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granted, that the ships were actually taken pos- 
session of upon that portion of the sea which is 
within the British dominion. The capture, if in 
other respect illegal, will not be less so; for 
having occurred within those limits, rather than 
at open sea, as the liberty of trade allowed to all 
civilized nations is in an equal degree transgressed, 
and the treaty of commerce with Sweden as highly 
infringed. With what justice and energy would 
not Great Britain complain, if the Danish go- 
vernment was to cause an English convoy to be 
seized in the Sound, merely because it exercised 
an universally W rk ch dee over thoes 
Straits? {ti 


After these previous remarks the I of the 
Admiralty lays down the facts consonant to the 
evidence before him. He states, that the nature 
of the case itself could alone be known from the 
depositions of the captors, as the claimants had not 
given any information on the subject. Tlus silence 
he conceives to be a full admission of the truth of 
the captors evi dence. On this head it will be per- 
mitted me to observe, that the conclusion would, 
in a private case, be strictly correct, or as re- 
lating to Swedish subjects alone, who are obliged, 
in other cases of capture, in conformity to the 
custom of other European powers, to acknow- 
ledge the jurisdiction of the British Court of Ad- 
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miralty, even if they did entertain some doubts 
as to its impartiality. This case is, however, 
from its national importance, widely different; 
it concerns the detention of a Swedish ship of 
war, and all the ships that went under her con- 
voy; so that the Swedish government is imme- 
diately interested in the event ;—in a case of 
this nature, the Court of Sweden is not bound to 

submit its complaints to the judgment of a Bri- 
tish Magistrate; and chnsequently may well con- 
sider itas departing from its dignity to communi- 
cate the desired intelligence to the Court of Ad- 
miralty ; nor can this Court of Justice, under 
such cireumstances, with any shew of reason 
insist, as in the cases of private parties, that 
silence is an admission of the facts asserted. In 
the sentence the facts are briefly stated as fol - 
lows: That Captain Lawford, commanding a 
small British squadron, meeting a Swedish fleet 
of merchantmen under convoy of a frigate, sent 
an officer on board the frigate to enquire about 
the cargoes and destination of the merchantmen, 
and was answered, that.they were bound to dif- 
ferent ports in the Mediterranean, laden with 
hemp, iron, pitch, and tar; whereupon Captain 
Lawſord thought it necessary to procure orders 
from the British Admiralty how he was to con- 
duct himself on this occasion: the orders were 
in effect, to detain these merchant ships, and 
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to carry them into the nearest English port, and 
they were communicated to the Swedish com- 
mander, who shewed his instruetions to defend 
his convoy to the last. The Swedish frigate, as 
well as the British squadron, in consequence, got 


clear for action. In the night, possession was 


taken of most of the Swedish vessels. In the 
morning, the Swedish frigate hoisted out an 


armed boat, and took by force a British officer 


out of one of the Swedish merchantmen, and 


to complain that he had taken advantage of the 
night to get possession of his convoy ; but that 
after - further and frequent representation of the 


force, he at length agreed to go into Margate 


well known from the public papers, that for this 
conduct, by the sentence of a Court Martial, he 
was condemned to death. | 


Sir William hence proceeds to examine the 


juridical side of the question. He is of opinion 


that the detained ships and cargoes are confis- 
cable on two grounds, which are, however, not 


distinotly separated in the sentence, namely, 


one formal, becauge they in a foroible manner 


resisted search; the other material, as the care 


F 


carried him on board the frigate, - at the same | 
time sending an officer to Captain Lawford, 


impracticability of resistance to such a superior 


Roads, without exchanging a single shot. It is 
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goes consisted of contraband stores, chiefly des- 
tined to the ports of the enemy. We will now 
try each of tliese grounds, and the arguments by 
which the Judge nd them: 


| ist. 6+ The right of agitation, le says, is the 
incontestible right of all law fully commissioned 
cruizers of a belligerent nation against all mer- 
chant ships, (afterwards it is said ships in gene- 
ral), without exception. If this right be well 
founded, it must of course convey an obligation 
on the part of the neutral to permit this visita- 
tion, otherwise that right could not exist.— 2dly, 
The rights of a belligerent cruizer cannot be done 
away by the Sovereign of the neutral country 

interposing his authority, or permitting his mer- 
chantmen to be convoyed by ships of war.— 
adly, That the penalty for the violent contra- 
vention of this right, is agreeably to the conven- 
tional law of nations, confiscation of the property | 
intended to be withheld from search.“ 


Answer to the first position. It has already in 
the introduction been shewn, that privateering at 
sea militates against the general and natural prin- 
ciple of the rights of nations, that war is carried 
on betwixt government and government, and not 
against individual unarmed citizens; and that 
this axiom. 1s acknowledged in land wars among 


turbing neutral commerce, notwitlistanding the 
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the Powers of Europe, though, by a singular 
contradiction not unfrequently experienced in the 
actions of mankind, it does not take place in the 
operations of a maritime war. The great Fre- 
derick of Prussia, that philosopher on a tlirone, 
felt this absurdity, and in consequence proposed 


to the North American States, as an article in 


the treaty concluding between them, that in case 
of any future war, they should not, on either side, 


issue letters of marque or reprisals. Vet, what- 
ever honour this resolution did to the great Fre- 


derick, who proposed, and the American go- 
vernment, which accepted it, the example will 
be of small authority, inasmuch as it is most pro- 
bable these governments will. never proceed to 
any hostilities against each other. It is likewise 


worthy of remark, that the Imperial Catherine 


would not license any pri vateers in her first war 
against the Turks; that in the latter she only 
allowed them, under certain limitations: that in 
the war with Sweden she gave them no encou- 
ragement, and was particularly cautious of dis- 


many irregularities practised by the Swedes. Nay, 

though the present Emperor, - Paul, has taken 

such an active part in the war against France, 

yet we do not hear of any Russian privateers be- 

ing fitted out. These, in my opinion, are ex- 

tremely enlightened principles, and the examples 
F 2 
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Buch as will perhaps convince Sir William Scott, 

that one ought not, as he has done in one part 
of his sentence, to discard, with a sneer, tliose 
who reprobate the privateering systern, as dis- 
graceful to the maritime law of nations, or Seek 
to render their endeavours ridiculous, by term- 
ing them modern philosophy and philanthropy, 
because they tend to establigh what hitherto 
has not been seen, a military war, and com- 
mercial peace.” The former wars of Russia, 
above alluded to, will, I think, prove that such 
a system is not incompatible with military opera- 
tions. In the midst of the most bloody conti- 
nental wars, traffic is carried on without inter- 
ruption, and the markets or great fairs are held 
and mutually respected by the hostile Generals, 
who not only protect the persons of the mer- 
chants who frequent them, but their merchan- 
dize also, in coming and going from the said 
fairs, from every molestation: why then should 
this be impossible in a maritime war? The phi- 
losophy is so far from being modern, that it is, 
on the contrary, of very ancient date, Not one 

of the more ancient nations, not even the en- 
lightened Greeks or Romans, were acquainted 
with a legal system of depredation 3 and all who 
_ -geized on peaceable merchant ships, were consi- 
dered as sea - robbers ¶ pirata ), and as enemies 
to humanity, 
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To a dark and ignorant age we are indebted 
for a regular system of privateering ; a circum- 


stance which will certainly not entitle it to our 


most favourable opinion; to which may be 
added, as an historical truth, that Governments, 
by legalizing such acts, were labouring to re- 
press those piratical hostilities which private in- 
dividuals on their own account were aceustomed 


to exercise against the commercial world. Even 


subsequent to that period, privateering was 
looked upon as little better than piracy, a sen- 


timent in which one shall be apt to coincide, 


when it is considered how many outrages are 
committed, notwithstanding the severe punish- 
ments that have been instituted for such acts of 
depredation, with what facility they plunder and 
personally ill- use the mariners, in wliose 8hips, 


notwithstanding the most subtle scrutiny, they 


have not been able to discover any thing illegal. 
This alone should induce enlightened Govern- 
ments to endeavour to abolish the existence of 
privateers, as being a seminary | for smugglers 
and outlaws. I will not mention the immorality 
they occasion in neutral countries, by inducing, 


and possibly almost obliging merchants to make 


use of dishonest means, in order to avoid the per- 
secution of such corsairs, since the belligerent 


Powers are probably but little anxious on that 


head ; the inconveniencies, however, that ensue 
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from such a system to their own subjects, can 
certainly not be regarded witli indifference. 


: . The. chief difficulty in abolishing privateers, 
consists in the advantage the belligerent Powers 
expect to derive from them. This profit might, 
however, be richly counterbalanced by the losses 
their own trade would avoid, and the numerous 
concomitant evils that attend them. The French 
nation has doubtless been a considerable gainer 
this war by this kind of warfare ; its government 
has, however, latterly found it necessary to re- 
strict it within certain bounds ; their own fo- 
reign trade is ruined. The greater the number 
of privateers that are fitted out, the more difficult 
it becomes to furnish their navy with the neces- 
sary complement of seamen, as this latter service 
is less advantageous. - If the war is of any dura- 
tion, neutrals become much greater sufferers by 
captures than the contending Powers. England, 
during the present hostilities, finds but few occa- 
sions for capturing French vessels, as the trade 
of the latter (except cabotage, which cannot be 
interrupted), is carried on through the medium of 
neutrals, and the French cruizers are likewise 
seldom enabled, from the circumstance. of the 
British government having compelled their own 
traders to sail under convoy, to capture an English 
vessel. From this representation it is evident, 
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that if the neutral Powers united to repel the de- 


predations committed on their subjects, this sys- 


tem must eventually subside. The armed neu- 
trality during the last American war, partly 
carried this into effect. Had Russia and Ame- 
rica in the present war adopted the same plan 
as Denmark and Sweden, experience would have 
proved its efficacy. An abhorrence for the 
French revolutionary principles, no doubt, pre- 
vented these Powers from forming a combination 
of this nature, and disposed the Americans to con- 
clude a disadvantageous treaty with England; but 
should a war of an ordinary nature liereafter arise, 
the universal sentiment respecting the rights of 
trade will doubtless be maintained by the neutral 
Powers, and the crisis then approach, which the 


Judge seems so much to dread that privateering 


will cease. Nevertheless this alleviation in ma- 
ritime wars will be more owing to a wise policy, 
than any just regard for suffering humanity“. I 
have hitherto endeavoured to prove, that a gene- 


ral system of capture, although separately put in 


practice by each of the contending Powers, can- 
not be justified either by necessity or sound po- 
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liey. But if even I were for a moment to con- 
ider it as lawful against an enemy, it does not 
necessarily follow, that either of the belligerent 

Powers is authorized, under one pretence or other, 
to Seize; detain, and condemn the ship of a neu- 
tral, who takes no share in the war whatsoever. 
"Neutrality requires, that the Power which ob- 
serves it, may, in every respect, demand the same 
_ liberty after as before a war: that its merchants 
may, unmolested, send their ships as circumstances 
may require, either to the one or other State, 
either on freight, or on their own account, with 
the produce of their own, or any other nation, 
and with goods destined either for warlike or ordi- 
nary uses. In opposition to this it is contended, 
-farst, that the privileges of war are unlimited; se- 
condly, (in order to establish thatenemy's goods in 
neutral ships can legally be seized), that enemy's 
property may be taken wherever it can be found; 
thirdly, with reference to contraband goods, 
that a neutral who transports such articles, there- 
| — _eudiy, 


n With en pes to the en praition, it e 
prove what it ought to prove; as the rights of 
war can primarily only exist against the enemy, 
and not against neutrals, with whom the war is 


to be considered as not in existence; and, in the 


next place, the rights of war are infinite, and 
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boundless, only with respect to tlie quantity, but 
in no shape to tlie quality with which it is carried 
hoever conceives, that in the latter re- 
a the privileges of war are uncircumseribed, 
need only en that even barbarians deem 
it the highest breach of good faith to employ as- 
sassins, or poisonous weapons, against an enemy, 
or to violate a capitulation, when once concluded, 
although such breach might be of the highest 
consequence in furthering the objects of the war, 
and that it is among all polished nations consi- 
dered as dastardly in the extreme to kill, . 
or ill use those who are unarmed. ae Fo op 


The and * : that one is authorized to 
take possession of the property of an enemy 
wheresoever it may be found, is too general, and 
for that very reason false, as, in the first in- 
stance, it should be limited to property, which 
being public, or belonging to the State, is alone 
to be considered as hostile, and in no ways ought | 
to be extended to the effects of private indivi- 
duals. Under this distinction in land wars it is 
warrantable to make requisitions, or raise contri - 
butions in a conquered territory, which are re- 
gularly proportioned and levied, but a general 
plunder is on no account justifiable ; and in the 
next place, this privilege cannot even be univer- 
sally adopted, gave and alone in such places 
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tilitzes, as on the territory of the enemy, or on 
the open sea, consequently not on a neutral ter- 
ritbry, or in such places Were an armed force 
cannot be used against tlie enemy, without vio- 
lating the most sacred riglits and privileges. It 
might appear at tlie first bltish; that tlie terri- 
torial rights of neutrality cannot be infringed, 
where possession is taken of enemy's property 
in a neutral ship on the Higlt seas, this/notwith-- 
standing decidedly is the case; for thougbit is 


admitted that no Power cam pretend to any do- 


minion on the open sea, it nevertheless may cer- 
tay claim such a distinction over its own ves- 
sels sailing on such seas: Tus is 
acknowledged by a Government, Wen it orders 
its hips. to carry the national flag; in giving 
laws and instructions for the condüet of the 
commander when at sea, &. and the mariners 
consider such orders as welf founded, by beist-⸗ 
ing those colours; and obeying orders. An op- 


 posite opinion would tend to establish tlie absur- 
dity; that mariners, in quitting port, resumed an 


independent state of nature, and again,” in en- 
tering a harbour, alone became amenable to tlie 
laws; according to this maxim tliere would he 


in as many ships as sailed upon the ocean, 80 


many independent Powers, which might declare 


war or make „ another ab iI: al 


43 


zubordination must cease, when their allegiance 
to their country no longer united them ; the 
greatest crimes committed at sea could not legally 
be examined or punished ; and various other 
striking incongruities would be the inevitable 
consequence of denying to a State jurisdiction 
and controul over its ships at sea. From this 


deduction it is clearly established, that the prin» 


ciple of free ship, free goods, is by no 
means conditional, but altogether established * 
the * gentium, or law of nations. 


This 10 is not less authorized by 
treaty, which I trust 1 shall be permitted cur- 
sorily to prove, as the English writers, and the 
Judge of the Admiralty Court equally deny the 
truth of this assertion. The celebrated Busch, 


in Hamburgh, has given a list of thirty-five 
commercial treaties which have been concluded 


from 1642 up to the year 1780, or the period 
when the armed neutrality took place; “ and on 


the contrary, in the same space of time, there 


have been only two treaties concluded, namely, 
betwixt Great Britain and Denmark in 1661, and 


that with Sweden in 1670, wherein the old prin- 


ciples expressly are admitted, that it shall be seen 


to whom the goods appertain, exclusive of other 


old treaties, which, in this respect, bear a dou- 


Vide his Publications, 8. 47, 52. 
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ble interpretation. The armed neutrality caused 
this rule to be acknowledged by all maritime 
Powers, England excepted. --From 1780 up to 
the present time, at least twenty-three treaties 
could be cited, in which this regulation lias 
been admitted, as may be seen by the list an- 
need to the end of this publication; and on 
the other Hand, I only know of one treaty be- 
tween Great Britain and America, which dis- 
allows this maxim. Hence one may safely draw 
this inference, that those treaties which allow of 
- the neutrality of a flag, contain the general rule, 
as they consist of the plurality, and that the few, 
which adopt a different idea, may be classed as 
exceptions; from whefice it follows, that tlie 
former, and not the latter, are applicable to those 
States with whom no separate treaties have been 
concluded, in so much the more, as they are 
founded on the natural law of nations. The 
pPretence of English writers, that the few trea 
ties which alone relate to the property of the 
cargo, and not that of the ship, shall, in such 
unsettled cases be followed, is contrary to every 
sound interpretation, as it is making an excep- 
tion into a rule. It is worthy of remark, in 
order to consider tlie pretence of England in its 
true light, that she herself, in the middle of the 
fſcdurteench century, (eonsequently at a time when 
the Consolato del Mare was the current funda- 
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mental law), concluded treaties, in which the 
rights of the neutral flag for the first time were 
formally acknowledged, namely, the treaty of 
Edward III. with the Spanich trading towns in 
1351, and that of the same King with the cities 
of Lisbon and Oporto. In the seventeenth cen- 
tary it is again, England which first concludes a 
treaty oonformably to this principle, to wit, with 


Portugal, in 1642, Which was renewed in 1654 — 


the only one of the kind which, from political 
reasons, has been resp by England; ind 
this treaty. is that which stands at the head of the 
long list of treaties in which the neutrality of the 
flag is allowed . Subsequent to that period, 
England has, partly from compulsion, partly 


from free will, concluded several treaties upon 


this principle, as with France in 1635; 1677, 
1713, 1742, and the latest so remarkable on 
account of its circumstantial explanation relative 
to the neutrality of the flag on the 25tli of Sep- 
tember, 1786: rhoreover, with the United Ne- 


therlands in 1668 and 1674; and also commer- 


cial treaties with the Ottoman Porte and the States 
Anme 


t Queen Elzabech had, in the year 1376, « convidertble VAI, 
ceding the above period, maintained the neutrality of the flag, when 
the Dutch seized some English vessels, which had Antwerp (con- 
3equently Spanich and intmieal) goods on board, and procuted to 


herself full indemnification fot this affront, does (OP. 


privateers. — 8. 145.) 


Notithstanding all this, it is pre. 


hi 
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tended, on the part of England, that this prin- 
ciple has only been partially brought on the tapis 
by the Northern maritime Powers, in order to 
extend the advantages of their trade. In their 
perplexity they still refer to the Consolato del 
Mare, as the in variable basis of maritime jurispru- 
dence, as if on one side ordinances could weaken 
treaties; or else they rely upon a Grotius, and 
the testimonies of some old writers on the law of 
nations, whose systems are more ancient than 
the year 1642, an epoch so advantageous to the 
neutral flag; and, amongst the more modern, on 
a Vattel, who, upon this subject, is so waver- 
ing and contradictory, that he by no means de- 
serves that praise to which his work would other- 
wise have justly entitled him. If the authority 
of the learned, and not solid principles or treaties 
were to decide the cause, we might cite the 
names of a Hubner, a V. Steck, a Hennings, 
a Busch, a V. Martens, who all in distinct 
voluminous treatises on this subject, unani- 
mously (although citizens of different States), 
agree in defending the privileges of neu- 
tral commerce. It deserves in fine to be re- 
marked, that England adopts the principles of 
the Conſolato del Mare so far only as concerns 
her interest, and not her duty. They confiscate 
neutral goods found on board the slups of the 
enemy, and they do not always give to the neu- 
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tral master, if part of the cargo belongs to the 
subjects of the enemy, lis freight, agreeable to 
charter party, which are violations of the law to 
which they refer. How then is it possible to 
trace any fixed principle among so many irregu- 
larities. Nan * 


I now come to notice the third and last argu- 
ment, which is used as a justification for the 
rights of the belligerents in restricting neutral 
commerce, namely, that they may at least pre- 
vent the enemy from being supplied with the ne- 
cessaries of war, or, as they are called, contra- 
band stores. Although this limitation is fully 
grounded on the present conventional law of na- 
tions, yet it is not sanctioned by the natural law. 
Vattel indeed pretends, that there is a breach of 
neutrality in supplying the enemy with such ar- 
ticles, although he himself allows it not to be 
transgressed in a continental war by a land trade 
of this description, not even allowed by subsidy 
treaties. It does not, however, in the mean 
time appear, that a Power, permitting such a 


traffic, thereby evinces a partiality inconsistent 


with its neutrality, without indeed it encourages - 
its subjects to carry warlike stores to the one bel- 
ligerent, and prohibits the exportation thereof to 
the other. It is likewise evident that the prohi- 
bition of exporting such articles in time of war, 
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il imited to what is reckoned as indispensably ne- 


cessary and requisite for such purposes, may be 
combined with a great loss to the neutral State, 


if its chief trade consists in time of peace in ar- 


ticles of this description, as gunpowder, salt- 
petre, brimstone, musquets, cannon, &c. in 


which case this State would be highly interested 


in defending the privileges of its trade, even in 


this respect: still more does the case apply if the 
contraband articles of war are carried to the extent 


specified by England, The only limitation, which 
the natural law seems to -prescribe to neutral 


commerce, is, that the conyeyance of provisions, 


money, or warlike stores, &c. should not take 


place to any port blockaded by an hostile fleet, 
gas by these means the blockade would be ren- 

| dered useless; yet, in former times, this prohi- 
hition was exercised with such lenity, that ships 


; were only admonished not to frequent such ports, 


or their cargoes were purchased by the besiegers, 
a proceeding which justice requires to be ob- 


served, when the merchant is ignorant of the 
blockade. How, in other respects, contraband 


articles are considered in the positiye law of na- 


tions, I shall have a better opportunity of exa- 


mining when J come to that part of my present 


treatise wherein the question is discussed, if the 
goods actually detained on board the Swedish 
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ships in dispute are so to be considered or not.“ 
Yet, though I contend that privateering against 
an enemy, and much more against the neutral, 
militates against the natural law of nations, 1 
willingly acknowledge that it is grounded on the 
positive law of nations, both the customary and 
the conventional. But the foundation of the le- 
gality of privateers is a circumstance of great 
moment in the settlement of all disputes which 
may exist between a belligerent and neutral Pow- 
er concerning it, and more particularly when the 
question of right arises as to the visitation of neu- 
tral ships. Since, as it is decided that: the right 
of search, and, under certain circumstances, 
capturing and condemning vessels sailing under 
neutral colours is alone conventional, it naturally 
follows that it cannot ad libitum be exercised by 
the belligerent, and that the interpretation in 
every doubtful case should take place in favour 
of the neutral State, and not against it, agree- 
ably to the established rule of justice : Non plus 
intelligitur datum quam concessum. 

* The proposition contained in this Treatise as to the illegality 
of the ſystem of capture, according to the natural law of nations, 
deserves to be compared with the · Essai sur la Liberte de la Na- 
vigation et du Commerce des Nations neutre pendant la guerre, pat 
Totze, 1780, sect. v. p. 31, Ec.“ translated into German, entitled, 
„Die Freyheit der Schiffahrt, &. Leipzig, 1780, Ster Abschn. 
5. 27, 56. Exsais sur divers Sujets relatifs 4 la Nariganon, &e. 
par Mr. de Steck, chap. xvii. p-. 117, 127. 
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The neutral Powers, even those who more par- 
ticularly dwell on the right of free ship, free 
goods, agree, that the cruizers and privateers 

of the belligerent may first search if a ship be 
really neutral, as the frequent custom of ja vessel 
carrying foreign colours, renders this but an un- 
certain token; and, secondly, if really laden 
with contraband goods. But, in allowing a bel- 
ligerent this right, and imposing upon their trad- 
ing subjects the duty of suffering this search, 
certain bounds have been established which can- 
not be trespassed, without infringing 'on the 
rights of neutrality. It has by treaty only been 
allowed towards such ships as sail singly, or at 
their own risk, but never with respect to ships 
of war, or merchantmen going under their con- 
voy. The manner in which a merchant ship 
is to be searched, is like wise clearly ascertained 
by treaty. The armed vessel is to keep at. the 
distance of a cannon shot, to send a boat on 
board the merchant ship, in which there are to be 
only the Captain, or anotlier officer, and his 
clerk, or at the utmost a third person, exclusive of 
the crew requisite to manage the boat: the ship's 
papers should alone be examined, and, if found 
correct, tlie search is not to extend to the cargo, 
nor in any ease can the searchers be permitted to 
break open locks, or exercise any violence, under 
pain of incurring the severest puniſhment. 
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We shall now proceed to examine the second 
proposition of Sir William Scott, and upon which 
he dwells in order to come to the result, that the 
detained Swedish convoy is liable to confiscation; 
it is, that the right of search cannot be taken from 
the belligerent cruizers, neither can the neutral 


Sovereign interpose his authority in causing his 


merchant ships to be convoyed by an armed force. 


I conceive I have, in the preceding essay, 
fully established, that the whole caper system, 
and the rights annexed to it of searching mer- 
chant ships, are conventional alone, and there- 
fore- not liable to be extended at will. But it is 
evident, that this privilege is capable of being 
very differently interpreted, when 1t is admitted, 


that the oruizers of a belligerent Power are au- 
thorized to visit even neutral merchantmen under | 


convoy. Every treaty, that speaks of such a 
visttation, pre-snpposes that they are un-con- 
voyed ships which are to be gearched : nor is 
there a single treaty, amongst the great number 
of commercial treaties, amongst which many may 
be found not at all favourable to neutral trade, 
which authorises a visitation of those ships that 


are under convoy. An article of this sort would 


be altogether absurd, the Power which should 

accede to it, would accede to its own shame, and 

confess, that in granting its subjects a special 
. "0 
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protection, it was granting a mere shadow or 


illusion, since even such vessels must be given 


up to the greedy rapacity of cruizers, just the 


same as if they had neither desired nor obtained 
this security; the Government that should allow 


this, must admit that it placed greater confidence 


in the examination of a foreign Power, if their 


Subjects departed from their duty, than in its 


own, or (which would not be less dishonourable) 


that its public actions deserved no confidence, 
where any paltry benefit was to be derived from 


the forfeiture of its neutrality, Sir William lays 
much stress upon the circumstance, that the bel- 
ligerent Power has no certain proof, or sufficient 


guarantee, that neutrals are not, carrying on an 


illicit trade, without searching them; and that 


this guarantee cannot be taken away by their 


being under convoy. This objection is answered 
already, by the aforementioned general obser- 


vation, that the right of visitation cannot be ex- 


tended at pleasure; I will, however, add an- 
other remark, which appears to me unanswer- 
able: The right of search, agreeably to all 
treaties, does not extend further than to an in- 
vestigation of the ship's papers, to examine the 


cargo when the former are found to be correct, 1s 


strictly forbidden. But I will now aſk what 


security has the belligerent Power that the ship's 
documents are correct? No other than what 
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might be rejected in such cases, namely, the 


public authority, in whose name the papers are 


issued. In the ships that are convoyed, this se- 
eurity is still greater, as either the Government 
which grants the convoy, or the Commander in 
Chief of such convoy, by a previous and strict 
examination, is assured of the regularity of each 
ease, in consequence of which, merchants who 
wish to carry on an illicit trade, are obliged to 
let their ships go at all riſks, without expecting 
such peculiar protection. It is consequently an 


evident contradiction to be obliged to take, in the 


visitation of merchant ships, the declaration of 
the neutral Government for a sufficient guarantee; 


and on the contrary, to call it in doubt when it 


is more particularly made by the appointing of 
convoys to such ships. As long as different States 
remain at peace with each other, the respective 
Governments should place reliance in their mu- 
tual solemn declarations; to doubt their trutli, 
is an insult to right, a step towards hostility. 
The accusation of advancing falsehood, and 
supporting imposition, is an affront between one 
individual and another; and ought an imputa- 
tion be legally thrown on a peaceable and regular 
Government? Not any neutral Power has as yet 
acquiesced in such treatment. The judge, in- 
deed, seems to intimate, as if he should acknow- _ 
ledge such a proceeding against England as legat, 
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if the occurrence should arise that Sweden were 
to be engaged in a war, in which Great Britain 
continued neutral. I, for my part, much doubt 
whether the British Government would quietly 
witness Swedish cruizers visiting their ships, 
when under convoy; and every one that knows 
any thing of the nice feelings of British honour 
will coincide in my opinion. In the few wars 
wherein Great Britain has remained neutral, its 
| Government has constantly resorted to the same 
principles which in its own wars it rejects ; it has 
with the same warmth. claimed the privileges of 
neutral trade which it now. transgresses. But 
that which irreversibly proves, that the customary 
principle, acknowledged 'by the law of natians, 
of neutral merchant slips, under convoy, not 
being subject to visitation, is, that no belligerent 
power has, as yet, ever ventured, in its instruc- 
tions to its cruizers, (and these most frequently 
depart, not only from the natural principles, but 
equally the conventional stipulations, of the law of 
nations). to establish the axiom, that slups con- 
voyed, as well as those that are not under con- 
voy. are equally to be searched, and brought 
into port. Even the British Government has not 
taken such steps in the present war, although its 
instructions to its ships of war are more extensive 

than heretofore, That English eruizers do not 
| hold themselves justified in visiting such vessels, 
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the present case clearly proves, from the cireum- 
stances detailed in the sentence. It says, that 
Captain Lawford would not take upon himself 
to visit and detain the Swedish convoy, on find- 
ing the decided opposition of the Swedish com- 
manding officer; his instructions consequently 
did not authorize such a violent procedure, and 
he sent to the British Admiralty for orders, before 
he carried the visitation into effect. That the 
Admiralty permitted this search, does not prove 
any thing, as it has only tlie effect of taking all 

personal responsibility from the Commanding Of- 
ficer, which he otherwise must have incurred; but 
it by no means legalizes the transaction against 
the neutral State, if it be in other respects il- 
legal, as is admitted by the Court of Admitalty. 
Sir William has, in this instance, not been able 

to appeal to any domestic or foreign law, whith - 
authorized a visitation of this description, any 
more than he could cite a single authority among 
the many writers upon this matter in tlie law of 
nations. He has as little been able, by any solid 
reasoning, to justify this right; in want of more 
weighty argument, he has therefore had recourse 
to shallow dectamation. On the contrary, I can 

not only prove, as is already done, by unanswer- 

able arguments, that such a right can by no 
means be exereised by any belligerent maritime 

Power, but I can equally shew, that it militates 
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[remark that such proofs are only adverted to as of 
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against the conventional law of nations, not 


merely from the silence in this respect of treaties 
and instructions to cruizers, but by producing 
Positive treaties, laws, declarations,” and wetl- 


established authorities to the contrary. But be- 
fore I appeal to these, it is necessary I should 


supererogation; for it does not rest with me to 


disprove the right, but with the Judge who pro- 
nounced the sentence, which affirms it, to sup- 
port the same, affirmanti non neganti incumbit 
en ), a duty from which he is in the present 


case the less exempt, as the right he contends for 
is altogether novel, and the thesis he denies; that 


an armed convoy releases the merchant ships un- 


der its protection from visitation, has constantly 


hitherto. been ne an axiom in-the usunt 
eee | | N | 
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which contains a positive declaration on this 
head, is of our King, Christian V. viz. in his 
Laws, 4th book, th chap. ad art. which directs 


« that if several of the ships of his Majesty's 
subjects sail together, through fear of cruizers, 
or other unfortunate events, if any armed slup 
should be amongst them, her commander is to 
hoist the colours, to defend the rest, and on no 


account to suffer any foreign vessels to board 
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him under any pretence whatsoever, either to 
look at his pass, or sea documents ; but to keep 
them off to the utmost of his power : to which 
effect all the other ships sailing in the same fleet 
are to assist him to the extent of their abilities. 
And sliould any foreign vessel, by force, attempt 
to board him, he shall then oppose such violence 
to the utmost, and by no means permit any act 
to take place derogatory to his Majesty's dignity, 
or the detriment of his subjects. And if any 
one disobey this injunction, and do not exert 
himself on the defensive, if it shall be in his 
power, he is to be punished agreeably to the 
articles of war. Or if blame shall be impu- 
table to any of the seamen, for reſusing on such 
occasions to do their duty, they shall equally 
be punished according to the articles of war. 


Our legislature has therefore already, in the 
last century, established it as a duty, not to 
permit search when merchantmen formed a fleet, 


The sea articles here alluded to, are doubtless those of 27 
March, 1683; the 112th, 115th, and 124th, declaring the punish- 
ment of loss of honour, life, and property, or simply life to officers. 


f The articles of war, in the 12th 5. * that whoever does - 
not combat as is his duty, shall suffer corporal punishment, or 
death; and the 110th$. declares, that death is the punizhment of 
hose who do not act on the defensive, or shall leave their post. The 
mern are in some Fe» 
eee 


amongst which there might be an armed vessel 
authorized to carry tze King's colours, least by a 
submission to visitation, the honour of tlie flag 
sliould be infringed. From this determination 
the sentiments of the legislator may easily be 
perceived, with respect to ships sailing under the 
convoy of a ship of war. Whether such refusal 
of search, made by any fleet is founded on tlie law 
of nations, may be considered as doubtful, be- 
cause the security which it, under these circum- 
stances, offers to cruizers, that the ships and 
cargoes are conformable to law, is precarious, it 
being in itself private, and given by the parties 
themselves; whilst on the contrary, when vessels 
are escorted by a King's ship, duly authorized by 
official instructions, it becomes a public security 
issued by the government itself; and the law 
having sanctioned that problematic right, it has, 
in consequence, tlie more confirmed this one, 
which is certain and decided. This part of the 


law further tends to prove, that the claim of a 


ship of war exempting merchantmen from visita- 
tion is by no means novel; but on the reverse, 
extremely ancient; and that it formerly was ex- 
tended further than at the present period.“ 


| In other Peet ted only compare the tit 

law wich the ſhip's articles of 22d Sept. 1658, which relate to those 
who navigate vessels sailing to the West Indies, Guinea, the Medi- 
 terranean, and upon long voyages to the West; and which art. 16 
and 18 allow the legality of resisting search, and authorize defensive 
measures on these occasions. 
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The most recent treaties I know of, which re- 
late to this subject, are the commercial treaty 
between Denmark and Russia, dated Petersburg, 
„ Oct. 1782, the 18th article of which parti- 
cularly determines, that if either of these Powers 
are engaged in a war, the ships of the neutral 
trader shall submit to a legal visitation; but if 
they are convoyed by one or more ships of war, 
the simple declaration of the commanding officer, 
that such vessels contain no contraband articles, 
shall be deemed fully n and no visitation 
is to take 3 | 


This is equally settled in the commercial 
treaty between the United Netherlands and the 
North 1 — gene dated it the 8th 


Mt; 


— Refer. to this treaty, in Marten's Recueil des Traités, t. ii. 
p- 292. Supposé tout fois que de tels vaisseaux marchands se 
trouvassent escortés par un ou plusieurs vaisseaux de guerre, la 
simple declaration de Vofficier commandant l' escorte, que ce navires 
ne portent point de contrabande, do.t ètre envisagee comme pleine- 
ment suffisante, et aucune visite n'aura plus lieu. The 19th art. 
says, „“ II n'aura pas si tot apparu par les titres produits, ou par 
Tassurance verbale de l'officier commandant I'escorte, que les navires 
marchands ne sont point charges de contrabande, qu'il leur sera 
libre de continuer sans aucun empechement ulterieur leur route; et 
ceux des vaisseaux de guerre ou armateurs de part et d auue, qui se 
seront permis ce nonobstant de mojester, ou d endommager d'une 
facon quelconque les navires en question, seront obliges d'en rEpon- 
dre en leurs personnes et leurs Nene,, outre la rEparation. n 
Tinsulte faite 4 au I", 
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Oct. 1782, art. 10.“ Like wise in the treaty 
between Sweden and America, dated Paris, the 
3d April, 178, art. 12. A similar explana- 
tion is made in the treaty between Austria and 
Russia, r Nov. 1783, art. 13 in the Empress's, 
and art. 15 in the Emperor's declaration. P The 


same appears by the treaty of commerce between 


France and Russia, dated Petersburg, gist Dec. 
1786—1 ith Jan. 1787, art. 31; a treaty so much 
the more remarkable, as two years after the ter- 
mination of the American war, these two great 
Powers renewed and confirmed the principles 
adopted during the war, of protecting neutral 
commerce, and which are here termed ariomer.\ 
I be treaty between Russia and Naples, of / Jan. 
1787, art. 20, affirms the same, with the addi- 

tion in the 2 18t article emen n _ * 9 


. Mirten's Rect) ib. p. 254. « Dog nat ye visitatie van 
papieren gevergt worden van schepen onder convoy den orlog- 
schepen, eee eee den of- 
. ficier, het convoy leidende. 


4 Ib. p. 854. * Nevertheless the Me HE: SN 


hall not be demanded of merchant ships under the convoy of vessels 
of war ; but credit shall be given to 8 of 1 com- 
manding the convoy. | 

t Marten's, ibid. p. 625, 638. | 

$ Marten's, t. itt. p. 17 and 18, * Mais en cas que ces navires 
marchands fussent eſcortes par un ou plusieurs vaisseaux de guerre, 
la simple détlaration de Tofficier commandant de Tescorte, que les 
A 9 H- devra suf- 
me pour n \ | 
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in the treaty concluded with France), that the 
cruizers, having received the verbal declaration of 
the commander, shall on no account prevent or 
molest the merchant ships in their voyages; and 
that they further shall be liable in their persons 
and goods for the damage they may occasion, 
exclusive of the satisfaction to be made for hav- 
ing insulted the flag. * The same declaration is 
to be found in the treaty between Russia and 
Og —— 1787, art.” POR uy 


That this ESE? of Ae nee 
not being liable to search, is to be found in the 
later, and not the former treaties, has, doubtless, 
no other reason than that this clause was former< 
ly deemed perfectly unnecessary, as no foreign 
Power dared to appropriate to itself uch a right, 
until the increasing pretensions of Great Britain 
have in our days compelled the other naval 
Powers, by an article in their treaties, to pre- 
berve. neutral W of war W being fable ts 


* Matten's, ib. p. 45. . $i de tels vaizeaux marchands se 
trouvoient escortés par un ou plusieurs vaisseaux de guerre, la sim- 
ple declaration de Iofficier commandant Vescorte, que ces navires 
ne portent point de contrebande doit Etre envisagee comme pleine- 
ment 8 — et aucune n' aura ud 5 *. | 


t Marten 's, ib. P- 116, 119. 
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the fact which occurred in the year 1752, when 
the Dutch Captain Dedel, with an armed force, 
resisted a visitation intended to be put in execu- 
tion by an English frigate, with respect to the 
merchant ships under his escort. The States 
General in every respect approved of the said 
Captain's conduct, and referred to a proclamation 
of 20th Sept. anno precedente, upon this sub- 
ject, in order to prove the legality of the case, 

and that it was, moreover, authorized _ the 


4 e custom of al undated 

_ is, — my the ant — — 
who have pleaded. such a custom, the belligerent 
Powers have equally acknowledged it. The vi- 
sitation of ships under convoy is not only prohi- 
bited by treaty, but it is sometimes positively, 
and always tacitly forbidden, in the instructions 
and regulations issued to cruizers and privateers. 
In a proclamation, dated 26th Jan. 1781, which 
the United States caused to be issued when they 
took part in the American war, it is particularly 
ordained, in the 6th article, that when mer- 
chant ships sail under convoy, faith shall be duly 
given to 25 declaration of the commanding of- 


* This prochat bud u th Rcuil a ide. 
t. ix. p. 207. f 4 
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ficer, and visitation not required when the latter 
gives an assurance, that, to his knowledge, the 
ships composing his 2 are not _ with 
contraband stores.“ „ bs 


The Empress Catherine II. not only by 
treaties in times of peace, took ſpecial care of 
the rights of neutral commerce, and more parti- 
cularly as to protection of convoys; but subse- 
quently, when she was engaged in a war with 
the Turks, and afterwards with the Swedes, she 
inviolably maintained the sacred rights of the code 
of the law of nations which she had so seriously 
inculcated in the American war, without allow - 
ing herself any deviations, when her enemy Gus- 
tavus III. seemed to forget those principles. 


In the instructions given to cruizers, issued at 
Petersburg, the gist of December, 1787, art 
13, it is particularly ordered, that where neutral 
mercliantmen are escorted by a ship of war of the 
nation to which tliey belong, they are not to ad- 
dress themselves to the merchantmen, but to the 
commander of the convoy, and, on his declaring 
that they have no contraband articles on board, 


* Vide the Extract of this Proclamgtion, published by order of the + =. 


Royal Danish Board of Commerce, in Hopfner's Collection of Pub- 
lic Acts, for the year 1781; and a German translation thereof in 
Henning's Collection of State Papers during the matitime Wars of 
1776-1789 : 2d b. 5. 292. 
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auch declarations Shall be sufficient, without any 
visitation being required . It is necessary to 
observe here, that these orders apply generally, 
and that there is no distinction between those 
neutral States with whom treaties have been 
concluded, which prohibit visitation under 
these circumstances; and others, or, as the 
English like to express themselves, betwixt 
privileged and unprivileged nations. British 
cruizers have never in former, and very seldom 
in latter times, taken upon themselves to insist 
upon such a right of search. In the American 
war only one instance in the seas navigated by 
Europeans is known to me, which concerns us 
Danes, and this excited an universal sensation. 
Several English privateers sailing in company, 
demanded to search some Danish merchant ships 
convoyed by à frigate, under Captain Schion- 
ning's command, and, on meeting with a re- 
fusal, they used coercive measures, to which this 
officer submitted, and was, in consequence, in a 
disgraceful manner broke by a general Court- 
martial held for the n en 


wh, Marten's Reset t iv. p. 512. L e 
enn on ne 
pourra aucunement toucher aux premiers, mais ont devra s addresser 
directement au commandant du convoi, et si celui-ci declare que les 
dits navires sous son escorte wont à bord aucune marchandise de 
g contrebande de guerre, eee de va declarations ebb ex 
— con tht. n 
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his conduct. In the West Indies, cruizers have at 

times given way to similar illegalities towards 
Danish ships, but they have always met with a 
proper repulse, and one cannot, in the irregula- 
rities of such cruizers, find any proof that the 
Britism Government really approved of them. 
In the present war, Danish convoys have con- 
stantly been respected by the belligerent Powers “. 
Only one instance occurs, wherein certain Bri- 
tigh ships of war took upon themselves to visit 
some scattered vessels of a considerable Danish 
fleet sailing under convoy of a frigate in the Me- 
diterranean, but it was acknowledged to be an 
error, and Lord St. Vincent gave every satisfac- 
tion to the Danish officer who complained—a 
mode of acting, which, as far as my judgment 
extends, does not a little add to the high reputa- 
tion this gallant Admiral has gained by his splen- 
did victories. 'The French have eyen restored 
such ships, as, from the casualties of a storm, 
have been separated ſrom their convoy, and, on 
such occasions, were captured by cruizers, on the 

commander's Assurance that they were under his 
escort. The present, as far as | can find, is the 
first instance wherein such conduct has been au- 
thorized by the British Government, and where 


|  -* Note of the Tianslator. This was written previous to the late 
detention of the Danish convoy in the Downs. 
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a tribunal, by a formal judgment, has been wil- 
ling to legalize it; and that it is so, is the more 
confirmed by there being no precedent quoted in 
the sentence itself, an authority to which English 
Judges never neglect to refer, although preceding 
sentences could not reasonably be esteemed 1 
foreign States as tnding 3 them. 


The novelty of this . is doubtless the 
reason why the writers on the law of nations, 
who have expatiated on the rights of neutral trade 
in time of war, as Hubner, Galliani, Lampredi, 
and V. Stec, have not discussed this question, 
but have limited themselves to examine how far 
the right of search extends itself when eruigers 


meet unconvoyed merchant ships. The before- 


mentioned letter of Puffendorff to Groningius, 
shews, in the mean time“, that he considered 
Potentates as entitled to let the ships of their 
subjects go under convoy, when not laden with 
military contraband articles, from which a eon- 
elusion may beformed, that he equally conceived 
that the convoying ship of war might reasonably 


resist all visitation, as otherwise it would be 


useless to go under convoy. The only writer of 
all those 1 am acquainted with, who has, though 
but summarily discussed this question, is V. Mar- 


* Vide page 24. 
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tens; and he denies, in the strongest manner, the 
right of belligerent eruizers to visit such ships as 
sail under convoy. This positive authority, al- 
though single, has the more weight, as this man 
has acquired great celebrity from his extensive 
knowledge in the conventional law of nations ; 
and his impartiality can the less be doubted on 
the side of England, as he is a public professor at 
his Britannie Majesty's University at Gottingen. 


Having thus established that the right of search 
cannot be extended to neutral ships under eon- 
voy, I shall proceed to examine the third prin- 
ciple upon which Sir William founds his sen- 
tence, namely, that the penalty for the violent 
contravention of this right is agreeably to the 
law of nations, confiscation of the property $0 
withheld from visitation and search. | 


I shall rst shew that this prineiple, in its full 
8everity, is hardly correct, when ships, not un- 
der convoy, are spoken of: sccondly, that it is 
completely false, when it (as is here the case) 
relates to ships which do sail under the protec- 
tion of a ship of war: and, lastl, that if one for 
a moment is willing to allow the general truth of 
this prineiple, yet the eireumstances in fact are 
such, that it can in no shape apply to the present 


1 2 


The arguments of which the Judge of the Ad- 
miralty makes use, in order to prove his preten- 
sions, are, a passage in Vattel; a French sea or- 


dinance of 1681, with Valin's Commentary on 
it; a Spanish ordinance of 1718; an English 
order of the Privy Council in 1664; and an 
English proclamation in 1672. Vattel says 
The transportation of military contraband stores 
cannot be prevented, if neutral ships, which are 
met at sea, are not visited; a right, therefore, 
exists to search them. Various powerful nations 
have, at sundry times, refused to submit to vi- 
sitation in maritime wars; but, at the present 
time, a neutral ship, which resisted search, would 
from that reason alone, incur condemnation.” * ] 
must remark, that Vattel, in this place, talks only 
of such ships as sail without convoy, and not 
of those that are convoyed, which the context 
clearly proves, notwithstanding that from the 
manner in which this part is cited in the sen- 
tence of the Admiralty, one might suppose the 
contrary. When he says, that at the. present 
time a neutral ship which resisted search would, 
frem that circumstance alone, be condemned, he 
has no reference as to how this applies to the na- 
tural law of nations, but only states how he be- 
lieves it to be considered by the most modern 
and usual law of nations. Agreeably to the 


Le droit des Gens par Mr. de Vattel, liy. 8, chap. 7, $ 114. 
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natural law, no right exists for detaining or vi- 
siting neutral ships, and consequently no obliga- 
tion to comply with such a visitation. This right 
is founded merely on common practice and con- 
ventions. Hence, doubtless, it is, that tlie bel- 
ligerent Power is reduced to use coercive mea- 
sures with respect to every ship which resists the 
allowed visitation of its cruizers; from whence 
it further follows, that the owner, captain, and 
crew, must put up with any damages which 
may ensue from resistance, and consequently all 
indemnification for tlie injury tlie ship, cargo, or 
crew may sustain, is out of the question. As 
none of the many commercial treaties have speci- 
fied the punishment attached to resistance, the 
belligerent appears to me to be totally unautho- 
rized to enact it: sea ordinances and cruizing re- 
gulations cannot be brought forward as evidence 
to establish such a right, as they are simply ez 
parte ordinances, which cannot bind the citizens 
of another independent State : these are, how- 
ever, the only authority the defenders of the 
opposite opinion have to refer to. Such a con- 
sent would be like wise unreasonable, as long as 
visitations are attended with so many abuses as 
. prevail during the present period. 


It is notorious, that eruizers scarcely ever go- 
vern their actions by treaties, which command 
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them to limit their examination to the 8lip's pa- 


pers; they, on the contrary, adopt an i inquisi- 
torial kind of conduct, not unfrequently ill using 
the master and his crew personally, and breaking 
open chests and packages, notwithstanding tlis 
is strictly prohibited: the most trifling pretext is 
z gufficient to occasion the detention of a vessel, 
and years may probably elapse before the cause is 
determined“. The Admiralty Court acts upon 
the snpposition, that the ship and cargo are 
hable to confiscation: the claimant, contrary to 
every apprehension of right, is bound to shew the 
want of ground in the captor's pretensions, toge- 
ther with the legality of his ship and cargo: and 
the proof lies not in the mode prescribed by 
treaty, and the natural law of nations, but ac- 
cording to the self-created, and to him unknown 
rules of the belligerent Power F. If he succeeds 
eee Io qo ac 


. . 
British Court of Admiralty, which took its origin in the seven years 
war. Nrofessor Busch mentions in his Nachtrag zu seiner Ab- 
handlung über die Zerruttung des Sechandelz, Hamb. 1794, 


mother case of capture, which commenced in the year 1781, and, 


at the time of writing his treatise, had not been ONS to a con- 
clusion. 


+ The English seem to be destitute of determined Taws upon the 
subject of capture, the want of which induces the Judge to create 
optional rules, which are altered as eircumstances dictate, and this 
| the more frequently, as they are bound, in other respects, to follow 
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zuit, his expences are rarely decreed to him, 
much less any indemnification for the considerable 
loss sustained in consequence of his detention, by 
the change in the market, or deterioration of his 
property. In case there be no pretence for cap- 
turing the vessel, those privileged sea marauders, 
whom we call privateers, exercise all sorts of 
tyranny ; compel the master to make them pre- 
sents of money and goods, or take upon them- 
selves this act of regular plunder, or carry away 
part of his crew, and thereby leave him, (in case 
of stormy weather), in imminent danger of losing 
his vessel“. Under such circumstances, one 
cannot absolutely blame the resistance one or more 


the letter of the law, just as those who are accustomed to leading - 
strings are in general the least sure - footed. Notwithstanding foreign 
Powers have / loudly and frequently complained that the English 
Courts of Justice neither keep to the meaning of the treaties, nor 
xe guided by explicit laws, the British Government has as yet not 

taken any steps, through the medium of Acts of Parliament, to re- 
dress this defect, It has been said, that policy prevented this mea- 
dure -an open, liberal policy, it can, however, on no account be 
termed. Vide Busch, I. c. 8. 78, 6. 


Valin, although a great defender of the rights of capture, ac- 
knowledges, in his Commentaties on Louis the XIVth's Ordonnance 
de la Marine, liv, 3, tit. 9, art 18, (t. 2d, p. 271), where the pu- 
nishment of death is inflicted on captors who take or cause to be 
taken any thing from a visited merchant ship, that * cette punition 
à la veritẽ peat paroitre rigoureuse en certains cas; mais le penchant 
naturel des corsaires pour le pillage a fait penser qu'il etoit neces- 
aire de le reprimet dans ces occasions par la severits des peines. 


merchant ships make to an armed vessel, which, 
under pretence of visitation, might exercise such 
acts of violence; to which may be added, that 
pirates of the States of Barbary, or other free- 
booters, are accustomed to hoist foreign colours 
when they demand visitation, and thus get pos- 
session of the mercliant ship. Self protection 
demands, in such cases, a spirited opposition to 
the required search, nor can the punishing such 
resistance by confiscation be justified; but even 
if one would defend this as an act of necessity, 
yet, in order to diminish the hardship of visita- 
tion and privateering, it clearly appears to me 
that this ought alone to affect the guilty : that 
the ship. is therefore alone liable to confiscation, 
the owner being answerable for the actions of his 
servant, or the captain's error, but on no account 
the cargo, without this, should be the property of 
the same owner, or belonged to an enemy, as it 
on no account can be attributed to the freighter, 
that the captain has resisted search, unless it be 
proved that such conduct was at his particular 
desire. In this respect, Hubner is evidently of 
my opinion“, and Vattel like wise says, that the 
ship, in such case, is liable to condemnation, 
without noticing the cargo. Sir William, in 
other respects, reproaches Vattel for mentioning 


be ie ive bulimens neue, tow. ade, chap. . 5 5 
. 99, 100. 
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this as a new custom, it being, according to his 
opinion, very ancient, having, like many other 
articles in tlie law of nations, its origin in the 
Roman law, and is like wise amongst the received 
principles of tlie generality of European civilized 
legislations, namely, that whosoever is contu- 
macious, that is to say, does not submit to the 
regular legal proceedings, must be esteemed as 
guilty. It appears to me to be a most extraor- 
dinary and particularly forced application of that 
principle; from its nature it can alone be applied 
in municipal cases; and where the defendant is 
summoned, by a private or public: plaintiff, to a 
tribunal before which he is bound to appear, but 
in no wise to the fact which has occasioned the 
process, and at the time when it is not discussed 
in the Court; much less can it be applicable in a 
dispute between persons who obey different Sove- 
reigns independent of each other, and which 
arises on the open sea, where no territorial right 
exists. One must be driven to a great extremity 5 
indeed to have recourse to such arguments. | 


The Judge of the Admiralty further refers to 
Louis XI'V?s. sea ordinance of 1681, art. 12, 
which says, That every vessel shall be good 

priae in case of resistance and combat; but that, 
agreeably to Valin's Commentaries, the mere act 
of resistance alonè is sufficient to condemn the 

L 
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vessel. Valin, according to the Judge's expla- 
nation, elucidates this, by a citation from the 
Spanish sea ordinance of 1718, which is evidently 
copied from the French, but expressed in the 
disjunctive,-** in case of resistance or combat. 
must previously remark, that in Valin's Com- 
mentaries on the French sea ordinances, now be- 
fore me, the Spanish is made mention of, but 
Nan * ene ene. | | 


When Sir William so strongly W that 
resistance alone is enough to carry with it the 


confiscation of the vessel, agreeably to the French 
ordinance, and without absolute combat being 


requitite; it is doubtless done in order, by the 


ald of sophistry, to lead to the point that the 


mere threat would, to this effect, be sufficient, 
without any active resistance ; for this' is in di- 
rect opposition to the words of the article, when 
it is thoroughly examined. Every ship (says 
the article), which refuses to slacken sail after 
having been fired at, without shot, from one of 


our F warnen of war, or from the armed ships of 


. 
to, that, this matter should be spoken of in p. 81; whereas it i 
mentioned in vol. ii. p. 269, 271. published à la Rochelle, 1771. 
Probably Sir William has had the same Author's Traits des prises, 


which I have not been able to obtain, although in the sentence the 


the work cited appears to have been his Commentaire sur i Ordon- 
| nance de la Macine. 
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our suhjects, fitted out for war, may be com- 
pelled so to do, by means of our artillery, or 
otherwise, and in case of resistance and combat, 
shall be deemed good prize.“ The words point- 
edly shew, that not the mere refusal of visitation, 
or menace to make resistance, is, in casu legis, 
but active resistance alone. Valin, in his Com- 
mentaries, expresses himself in a similar manner, 
In case the captain of a vessel from obstinacy, 
rather than slacken sail, involves himself in com- 
bat, and the ship be taken, it shall be looked 
upon as good prize, exclusive of the corporal 
punishment the master shall be made to suffer, 
in case he is a Frenchman; more particularly if 
he has resisted a man of war, (not a privateer) 
In case the master does not refuse to slacken sail, 
but only to shew his ship's papers, this punish- 
ment, pursuant to Valin's observation, art. 1g, 
shall not take place, but the vessel is to be 
brought into the nearest French port, in order 
to be legally examined. One must not, from 
the words ** tout navire, every ship, be led to 
believe that this, applies to slups in general; the 
connexion clearly shews, that the interpretation 
of these words alludes alain to single ships 0 


. Tootyaigean gui refers eee 
qui lui en aura EtE faite par nos vaissealx, ou ceux de nos sujets 
armés en guerre, pourra y éte contramt par artillerze ou satte - 
went; en cas de gtsistance, il sers de hanng prise. 
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without convoy; the expression of every ship is 
chosen for the purpose of making known, that it 
is applicable as well to French as neutral vessels, 
which Valin himself acknowledges. | This sea 
ordinance was, in other respects, put out of 
force, by the mild-thinking Louis XV: in cases 
of capture in the American war; and it excited 
universal disapprobation when France, during 
the present war, again added to it its former obli- 
gation.” I am, therefore, much surprized that a 
British Judge of the Admiralty should eite this 
with so much satisfaction; and that surprize in- 
creases, When it is known, that this strict sea 
ordinance is built upon much milder principles 
than those upon which this sentence is founded; 
for here, mention is alone made of unconvoyed 
| merchant ships, and of decided violent resistance, 
which required the exertion of coercive measures; 
on the contrary, the sentence extends it to vessels 
under convoy, and admits, that the mere refusal 
of visitation, or threat of resistance, carries the 
same effect with it. The article speaks solely of 
the confiscation of tlie en uw sentenoe EX» 
tends it to — and Hen 
* (4344524 1. e Ne l 4 N 41 0 8 
The interpretation of the rey sea ordinance 
| is. "the s: Same a8 that of its source, the French; if 
this article in it, which is insisted upon in the 
sentence, be still in force, I cannot positively 
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decide; it is, however, certain, that Spain, in 
the present war, has shewn every possible re- 
spect to the rights of neutrals. Merchants have 
loudly complained of the conduct of the French 
and English cruizers; the Spanish _ how- 
vet, been ee from the 1 0 | 


# 
1 


The sentence Wett refs to two Fogtich 
Orders of an ancient date, viz. those of 1664 
and 1672, which were specially applicable to 

the wars of those times, without being intended 
to serve as precedents in future eases. This ap- 
plication is the more incongruous, as the Judge 
himself acknowledges that most of the determi- 
nations, contained in these orders, were, even at 
that period, generally disapproved, as of a novel 
and unusual severity; he is indeed of opinion, 
that from this reproach an exception may be 
made, as to the article to which he refers in the 
present case; but for this exception we have 
merely his individual opinion. He acknowledges 
himself, that in point of practice, it has not, for 
a length of time, been adopted. This shews, 1 
conceive, plain enough, that the British Govern- 
ment has deemed it too severe. That this has 
arizen from any particular clemeney, and not 
from any feeling of justice, few will believe who 
know liow much, at all times, this government 
has fayoured privateering, and how little neutral 
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complaints on this head have been attended to. 
That a tribunal, from its own authority, should 
allow temporary laws, which for more than a 
century past have not been esteemed valid, an 
effective power afresh, is evidently unreasonable, 
and is doubly so when this law becomes a law of 
punishment, which probably may carry with it 
the entire destruction of the property of * 
* fal 1 it. 


The invoked article is in one respect more 

severe than in the French and Spanish sea-ordi- - 
nance, as it here positively expresses, that both 
ahip and cargo shall be esteemed good prize, 
whereas in the other it only speaks as to the ship; 
in other respects, the application is solely to 
merchant vessels, and it surmises, when the pu- 
nishment is to be inflicted, that W does 
*« fight, or make resistance. 


5 „„ delt that every 
opposition on the part of a merchant vessel to 
permit a visitation from the cruizer of a bellige- 
rent, carried with it, agreeably to the law of 
nations, the forfeiture of the ship as well as the 
Fargo, I am still fully able to prove, that such 
confiscation is not applicable to neutral merchant- 
men which sail e the nnen aha 
vessels. E Wil br | ; 
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It has been already proved, that it is an al- 
lowed principle, as well in the natural,” as in 
the now existing conventional law of nations; 
that merchant ships cannot be visited when under 
the convoy of a ship of war; but that eruizers 
who meet them must be satisfied with the decla- 
ration of the commander of the convoy, that the 
vessels are not engaged in any illicit commerce. 
Not any treaty, sea-law, or published instruc- 
tions to privateers, authorize such a visitation: 
hence it follows, that the refusal of submission 


do search, from the commander of the convoy, 


as well as the ships under such convoy, cannot 
be esteemed a legal transgression ; but on the 
contrary, the demand of visitation may be re- 
garded as such. The neutral government, whose 


ship of war is used with such little ceremony or 


respect, would doubtless be justified in demand - 
ing satisfaction on such an occasion; this is con- 
firmed by the mode of proceeding in the present 


case, as the British officer would not take upon 


himself the responsibility attached to visiting the 
convoy (as heretofore observed, ) until he was 
fully authorized so to do by the British 1 
ralty. Whether he was empowered to use open 
violence, in regard to the Swedish ship of war, 
if instead of only threatening, that ship had ac- 
tually employed force, may be called in question, 
as the orders of the Ain have not been 
produced i in the cause. % 007850 02 10 35 4 
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I will even go farther; I will suppose that it 
was lawful. to visit merchant vessels escorted by 
a ship of war; it is, nevertheless, certain, that 
the refusal of search, even on this supposition, 
would not carry with it the confiscation of the 
merchant ships, allowing that they might legally 
have been condemned, if they had resisted search 


without being under convoy. It is an acknow- 


ledged truth, that such acts as are committed by 


persons under orders, in consequence of instruc- 


tions formally communicated to them, can on no 


account be directly imputed to them, if they are 


found to be illegal, as they are bound by virtue 


of their situation, being under orders, not to 
examine if the instructions or orders be materia- 


liter (that is in and of themselves), legal or 


not; and disobedience on their part against such 


orders being even punishable, the compliance 
therefore cannot be treated as a crime. Soldiers 


or subaltern officers have never hitherto, in any 
well regulated state, been punished, because 
they, in consequence of superior military orders; 
or officers of justice, because they, pursuant to 


magisterial instructions, detained persons or goods 


that ought not to have been arrested. It is to 
the commanding officer, or to the magistracy 
alone Which issued the orders, that one can ad- 
dress one's self. The convoyed masters of vessels 
are acknowledged to stand in such a strict com- 
pact of subordination with the chief of the con- 
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voy as long as the voyage continues, that tlie 
least disobedience on their part against his orders 
is seriously punishable. To punish them, there- 
fore, for those acts they have committed in com- 
pliance with his positive orders, is equally as un- 
justifiable as to condemn soldiers for executing 
the commands of their officers. If, therefore, 
any error has been committed in a refusal to sub- 
mit to search, such error cannot be imputed to 
the masters of the vessels, but solely and alone 
to the commander of the convoy, who gave them 
such instructions. The convoyed ships and car- 
goes cannot, in consequence, be confiscated be- 
cause they have resisted search, and the bellige- 
rent Power can alone be authorized to demand 
that the commander of the convoy should be 
punished by his government, if he has exceeded 
his powers. 


The Judge must have felt this, as in one place 
(page 31) he says, that it does not alter the case 
that the captors have not proceeded .against the 
frigate, although most culpable, (' the principal 
wrong-doer,“) he adopts a language here as if 
the mildness of the British Government alone had 
caused an exception to her advantage ; as on the 
contrary, proceedings might as well have been in- 
stituted in the Admiralty against the frigate, as 
the merchant sliips, and condemnation have taken 

M 
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place as well of one, as the other. Notwithstand- 
ing that this tribunal has frequently pronounced 
singular sentences, I much doubt if it would take 
upon itself a jurisdiction over the ships of war and 
officers of a Sovereign Prince. It would indeed 
be the first sentence of its kind in the world. 


W thus established that the 80 termed 
usual or common principles, on which the sen- 
tence is founded, are altogether erroneous, I 
chall now examine if the circumstances attending 
the capture speak more r as to the justice 


of the sentence. 


When Ps Lawford made the singular de- 
mand of visiting the Swedish merchant ships, 
the commander thereof communicated to the 
former the instructions of his Court which im- 
posed the duty upon him of not permitting any 
such visitation; to remonstrate against it, and in 
ease of necessity, to oppose force to force. These 
instructions clearly prove that the commander of 
the convoy, by resisting search, did not act of 
his own accord, but in pursuance of the positive 
orders of his government. The interpretation 
that one or more advocates, during the hearing 
of the cause, have been willing to give to this 
instruction, that it solely applied to the Tunisian 
| states, i 1s properly rejected in the sentence, since 
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the instruetions, as ipao facto. If every argu- 
ment in the sentence were equally correct, I 
should certainly not take upon myself to dispute 
it. It would, doubtless, have been better if this 
exception had on no account been supposed, be- 
cause it might easily be interpreted as an ac- 


knowledgment on the part of Sweden, that the 


conduct of England, in searching the ships, was 
legal, and that of the Swedish commander in 
chief, in resisting the required search, on the 
contrary, illegal; unless indeed it be considered 
as a satirical hint, that on the part of Sweden it 
was not expected that resistance would be neces- 


sary, in order to avoid search and detention, 


against any others than the Tripolitan cruizers. 
After the communication of the Swedish in 


structions, the whole case of visitation was com- 


pletely of a public nature, which by no means 
was calculated for a legal procedure, but solely 
a ministerial affair, to be settled between the 
British and Swedish Courts. As after this true 
representation of the case, it must be evident 
that the masters of the vessels under convoy 
could not be proceeded against, since they acted 
agreeably to the instructions of the commander 


in chief; so also the commander himself cannot 


be called to account, or complaints made against 


his conduct, not only because he cannot be judg- 


it is as evidently contradicted by the words | of 
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ed by a British Court of Admiralty, but because 
he acted agreeably to the orders of his Court. It 
was consequently the Swedish Government which 
the English had immediately to complain of, and 
to which it had solely to address itself, if Sweden 
really had acted against the neutrality it pro- 
fesses; Which, however, (as heretofore fully 
proved.) was by no means the case. What the 
advocates on the part of the Swedish merchant 
ships ought to have done on behalf of their em- 
ployers, should have been immediately to have 
insisted on the cause being rejected, as the Bri- 
tish Admiralty was incompetent to judge of it; 
and if it, notwithstanding, proceeded to absolute 
sentence, it should, agreeably to the strict prin» 
ciples of justice, be held as absolutely null and 
void. This error might possibly still be amend- 
ed, either by one of the private injured indivi- 
duals demanding restitution or compensation of 
the English Government, which its justice will 
hardly refuse, if the application be made in time; 
or by an appeal to the Privy Council, which, as 
far as I know, constitutes the superior tribunal 
in prize causes, in order there to obtain the re- 
versal of the nne. | | 


The other observation which I must make, is, 
that the declaration of the chief of the convoy, as 
to the destination of the ships and cargoes, was 
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in every respect correct, as was subsequently 
proved, after the detention of the vessels. There 
has, consequently, not been et error 


committed on the commander's side, which in 
any way can, "ORR er N facto, Juatfy the 
ani of | l * 1 ** 1 1 
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carry with it the confiscation of the Swedish 


merchant ships, if they had not been under con- 
voy, supposing that the afore- mentioned maritime 
laws at any time have been, and are yet legally 
exercised. All these laws pre- suppose fight and 
active resistance; but even in the data of the 
sentence itself, these have not occurred in tlie 
present case. The commander of the convoy 
haas alone threatened to use force, and made 

preparations for battle, but not fired a single 
shot; and the mere refusal of visitation, or threat, 
does not authorize a confiscation of any mer- 
chant ship, agreeably to the true interpretation of 
the laws of capture ( caper.) In all good crimi- 
nal laws a conside;able difference is made with 


respect to the punishment, between a threat and 
the actual commission of a fact; and for this 


plain reason,” because, for the most- part, those 
who threaten, do not carry their threats into ex- 


ecution, In conformity with our laws, a threat, 
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unaccompanied with absolute injury, is rarely 


punished; one is solely attentive to secure the 
threatening person hy _ man * wa 
wet FRET on — re n 

The Englich re dae ae Aiotinguiches 
> NESS 'The more extraordinary it appears, 
therefore, that an English Judge should put the 
threat of using force, in the same class as actual 
resistance, and adjudge for it the same effect of 
the law, to wit, confiscation of ship and goods. 
The only eircumstance which may be looked 
fore, the Judge principally refers, is, that a 
British officer who had gone on board one of the 


Swedish vessels to take possession, was, by an 


armed force taken out of the ship, in pursuance 
of the Swedish commander's order, and carried 


80 his frigate, where he for some time was de- 


* 
* 
Ld 


On the other hand, it must be recollected, that 
when one even lays aside the illegalities of the 
visitation, the consequence of these being mer- 
chant vessels sailing under convoy, which were 
visited, one might at least demand that those 


; formalites should have been observed, which are | 


» See Blackſtone's Commentaries on the Laws of England, book 
wi: -chap. 8, 1.2, 8, in the 10th edition, Lond. 1787, page 120. 
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imposed on every cruizer who exercises this right 
against a merchant ship. In this instance, che 
so termed visitation was, on the contrary, an ab- 
solute act of violence; armed boats were sent out 
during the night, (the time fully shewed the ille- 
gality of the transaction), in order to take pos- 
tession of the ships, not in a legal manner to 
zearch them. An illegal forced search, or rather 
possesston, which, as taking place in the night, 
was, in a certain degree, disavowed by the Com- 
manding Officer, under whose authority it was 
executed, and, as such, on no account required 
to be respected. To use force against such open 
violence cannot be termed illegal resistance, which 
in any case can carry with it, agreeably to the 
obligations of the cited maritime ordinances, and 
privateering instructions, confiscation of the ves- 
sel; this is so evident, that even the French 
writer, Valin, who favoured the caper-system 
so much, declares, that when a cruiser has not 
hoisted the colours of his nation, whilst attempt- 
ing to Search a merchant ship, consequently the 
act committed during day-time, resistance on the 
part of the master of the vessel is completely law- 
ful, and the established confiscation cannot take 
place; this active resistance, therefore, exercised 
by a single ship, even in case of its being as il- 
legal as it was legal, could only have been esteem- 
ed a transgression of this one, and not of the 
other vessels. 


I «shall pass over a recital of the other circum- 
stances which prove an illegal conduct in this 
affair, such as not taking immediate possession 
of the ship's papers, consequently seizing the 
vessels before they were searched; that proceed- 
ings were instituted long after the capture, that 
one merchant ship has been restored although 
they were all similarly circumstanced, that the 
process has been extremely protracted, with other 
irregularities, as acknowledged by the Judge 
himself, but which, to me, who only examine 
into the principles established in the sentence, 
and which might be of consequence to . 
ern ee, RS: | 5 


1 ens chan _ I e vy ln e 
arguments, established, that the refusal of search 

cannot be esteemed a legal cause for confiscating 

chiefly on the following grounds: 1 


1. Tux RicuT or VISITATION is not founded 
on the natural, but conventional law of nations; 
it cannot, eee be dnn further er 
is erer pe a | . 


1 


13 Wee een eee ee 
to merchant mn 1 215 . wy of * 
of war. AL Eu. 


3. Such an acknowledgement would even be 


contradictory, as it would suppose a declaration 
on the part of the neutral Government that it did 
not e 5 confidence. 


4. The belligerent wert cannot reasonably 
complain on this subject, as it, in this case, has 
the same security, nay, even more, that the trade, 


transacted, as cruizers are bound, with respect 
to ships not under convoy, to mit their search 
eve e . documents. Ade 


5. A visitation of this description, n 
militates 1098 the most recent. t treaties, | 

0 The ae Powers Have thdihirees; 
even in their regulations to craizers, C caper 
reglemens ), acknowledged * hm may yo a 
Search of this nature: | 


7. K Foceibls resistance of search by an un- 
convoyed merehant ship, cannot, agreeably to 
the accustomary law of nations, and as little ſrom 
treaties, carry with it the eonſiscation of the ship, 
much less that of the eargo, bat only that the 
party so resisting must suffer the inconvenience 
attending his conduet. Some few partial sea or- 

dinances specify, indeed, the confiscation of tlie 

| "oi ey 


which is carried on by neutral subjects, is legally 
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forcible resistance is made, but not in any other 


| ne 


0 only have followed the orders of the Commander 
in Chief. 


2 ; 11. ks what affair is on cid account quali- 
fiẽd to undergo judicial proceedings, but should 
be decided through the mediation of the two 
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vessel, if aſter a legally required visitation actual 


8. A simple refusal of visitation, unaccom- 
panied by any active — has no effect 
* law. | | 


g. e e . can 80 ail the 
less, on this account, be liable to confiscation, 
as their masters do not act from their own au- 
thority, but, during the voyage, are under striet 
ved subordination to * —— * the 


10. The detained Swedish vessels ought not to 
be confiscated, as they have not made an active 
resistance, and if they had, it could not be laid to 
their charge ; as they therein, in such case, would 


Courts, as it has been clearly shewn, that the 
commanding Swedish officer acted ge e it 


to the positive orders of his mmm 
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We must now examine, if there perhaps may 
be found a material ground for confiscating the 


detained ships, together with their cargoes, such 


an one being stated, as that the ships were laden 
with warlike contraband stores, to wit : e 1 tim- 
ber, mee pitch, and tar. 


1 e already remarked, that, diy to 
the natural law of nations, no warlike contraband 
stores can exist, as the neutral State should be 


left at liberty to sell as well warlike stores as 


other goods to the belligerent Powers; observing, 
however, that in this respect, a strict impartiality 


be maintained, and that it be equally ready to 


engage with either party in such traffic, as war 
does not alter the position of a neutral Power with 
respect to belligerents ; and as the trade that was 
lawful before a war, must remain so during hos- 
tilities. It is, consequently, a limitation founded 
solely on the positive law of nations, that the 
exportation of certain goods to the enemy, under 


the name of warlike contraband stores, is pro- 


hibited. As this limitation is merely conditional, 
it cannot, by the belligerent Powers, be extended 


further than treaties, and usually admitted cus- 
toms among civilized nations authorize, without 


infringing the rights of neutral States. | 


When the e had been adopted in the 
N 2 
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— that free ship made free. goods, it 
Was at tha same time determined, that a ghip of 
this description was not to be laden with contra - 
band goods, in which were reckoned solely those 
form, could serve for warlike purposes, such as 
gunpowder, ammunition, guns, and nothing else. 
The treaties which Portugal concluded in 1642, 
and 1634, with England, and 1661, with the 
United Netherlands, permitted even her then exist - 
ing enemy, Spain, to be supplied with arms and 
ammunition, provided they were not exported 
from Portugueze ports. Spain allowed the Han- 
seatic. towns a similar liberty, in a treaty con- 
dluded with them in 1647. Other treaties, at 
that period, prohibited the direct exportation of 
such articles to the enemy; but the prohibition 
„ 
karies of war. 


Tue United Netherlands concluded 145 
in 1667, with Sweden, in which it was speci- 
fically determined, that not only money, corn, 
wine, and oil, but likewise iron, copper, cast 
metal, hemp, cables, planks, pitch, and tar, 
were declared free goods. The commercial trea- 
ties of Holland, in the last century, with - France, 
Spain, and Denmark, contain similar declara- 
tions with respect to contraband stores. After 
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the trade of Holland had been frequently dis- 
turbed by the Englisli in maritime wars, the 
commercial treaty of 1668 took place, which Was 
a consequence of the Breda treaty, that nothing 
but actual manufactured arms, and warlike im- 
plements, should be considered as prohibited dur- 
ing ensuing wars. The same declaration was re- 
newed in the subsequent treaty of 1674. The 
treaty between England and Spain, in 1669, 
(which has since been confirmed), declares, in 
the 24th and 2 gth articles, only arms and ammu- 
nition to be. contraband, and all other articles to 
be free“. The treaty between England and 
France, of 1677, as well as those of a later period, 
determines the same. Similar declarations are 
contained in the treaties between Great Britain 
and Russia, of 1753 and 1766. Of the treaties 
made by England with Denmark and Sweden, 
(which in several points differ from those general 
principles), I shall hereafter take notice. 


From all these treaties, to which I could easily 
add others, one is fully authorized to conclude, 
that it is an allowed principle in the conventional 
law of nations, that sucli goods alone shall be 


* Vide Extracts from several Treaties subsisting between Great 
Britain and other Kingdoms and States, of such articles and clauses 
as relate to the duty and conduct of the Commanders of his Majeſty's 
Ships of war, The 3d edit. Lond. 1758, p. 89 and 90. | 
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esteemed contraband, of war, which immediately, 
and in their actual form, are destined for warlike 


rule is extended further, must be deemed special 
exceptions, which can alone be binding o on such 
States as e aw weer thereto. | 

* Even! in the udp er of Louis XIV. which 
contains such various and strict rules respecting 
neutral commerce in time of war, it is declared, 
that 'arms, powder, ball, and other implements 
of war, as horses, and their equipages, which are 
destined for the use and benefit of the enemy, 
shall alone be confiscated in whatever ships they 
may be found“. The same is again repeated 1 in 
the Regulation of 21 Oct. 1744, and in that of 
26 July, 1778, art. 1. Condemnation is alone 
extended to the contraband articles, 'and on no 


account to the vessel, unless, agreeably to the 


last specified regulation, they appear to exceed 
three-fourths of the value of the cargo. 


. Englisli, in the mean time, sought, in 


their maritime wars (relying on their prepon- 


Ordonnance de la Marine, liv. iti. tit. ix. art. 11. Les armes, 
poudres, boulets, et autres munitions de guerre, me me les chevaux 
et Equipages qui seront transportés pour le service de nos ennemis, 
seront confisques en quelque vaisseau qu'ils soient trouves, et a quel- 


que personne qu ils appartiennent, soit de nos sujets ou allies, 


purposes; and that the few treaties in which the 
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derating power), to extend the contraband articles 
of war as far as possible, in order thereby to 
distress their enemies to the utmost of their 
power. They insisted, that not only that which 
directly and in its actual form served for the pur- 
poses of war should be considered as contraband, 
but like wise that which indirectly served for such 
purposes, and might equally be applied to pri- 
vate uses, as ship-timber, masts, cables, hemp, 
pitch, and tar, and even provisions. From want 
of argument to justify these encroachments on 
the rights of neutrals, they at times referred to 
the peculiar nature and circumstances of the war, 
and occasionally to the Roman and Canon law. 
The fallibility of the first argument has been 
clearly proved by the preceding pages; the others 
are equally insufficient. The Roman or Canon 
laws have never been considered as à general 
code of laws for the world at large, ( folke» 
codex” ), (although it is not denied that respect- 
for these laws has occasioned various determina- 
tions in the acc ustomary law of nations), but 
much less can they be deemed so in our enlight- 
ened times, when their respectability has been 80 
much diminished. In this case, any citation. of, 
or reference to them, is so much the more inap- 
plicable, as the Roman Emperor's. prohibition: 
extended only to his on subjects“, not to fo- 


* L. 4, Dig. ad leg. Jul. Majest. (ub. 48, Tit“ 4) lege Julia 
tenetur - cujus opera dolo malo hostes populi Rom 
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 reigners, in the same manner as that of the Pope 
expresses, that Christians shall not traffic in va- 
rious commodities with the unbelievers, with 
whom warfare was carried on in the so called 
crusades f Such grounds or arguments simply 
shew, therefore, that whoever uses them feels 
x erw mn cause. 


| ———— te tas 
| was, in the mean time, sensibly felt by the 


Northern Powers, whose chief commerce con- 


sisted in naval stores, and in such merchandizes 
as Great Britain, contrary to treaties and com- 


mon customs, considered as military contraband 


artieles. Denmark and Sweden have thus, at 
different periods, found themselves obliged, by 
alliances and reprisals, to put a stop to these 
irregularities; this like wise gave rise to the armed 
neutrality in the American war. Amongst the 
principles adopted on this occasion, was this, 
that no other goods should, by a belligerent 


eee reckinodchntiabend; thim this? which 


directly and in their actual form are destined for 
nnn war, and rer peeifed 


commenty, aria, telis, equis, pecunia, 3 qua re adjutt erunt. 
C. 1 et 2, Cod. quæ res exportari non debent, (lib. 4. tit. 41.) 


prohibits culjects-carrying' provisions and arms to barbarians, by 
reason that they were dangerous to the Romans. 


| 8 m nn cod. tit. c. 2. 
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in the 10th and 11th articles of the commer- 
cial treaty between Russia and Great Britain, 
except where any special treaties and conven- 
tions with one or other Power might expressly 
contain a different determination. The ,zoth 
article in the treaty referred to, declares all trade 
to be free, that excepted which consists in mili- 
tary stores, or is destined to blockaded ports. 
The 14th article particularizes as contraband, 


cannons, mortars, musquets, pistols, bombs, 


grenades, balls, flints, flint-stones, matches, 
gunpowder, saltpetre, brimstone, cuirasses, 
| Pikes, swords, cartridges, belts, saddles, and 
harness, when they are found to consist of more 


than is requisite for the use of the ship, crew, or 


passengers. Such contraband articles, as might 


be found, were to be oonſiscated, but neither the 
ship, passengers, nor the remaining part of the 
cargo were to be detained, or prevented from con- 


tinuing the voyage *. All the Powers which 
entered into the armed neutrality, adopted these 
principles; they were acknowledged by the 
belligerent Powers, France, Spain, and Holland. 
and 3 itself did not openly dare to dispute 


- Subsequeat to that period, every treaty 


RE an explanation relative to military con- 
traband articles, in conformity with that decla- 
ration. Great Britain has even itself since the 
©, * Marten's Receull, l. i. P. 145, 146. 
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American war, concluded treaties, in which 
military contraband artieles are particularized 
agreeably to this just principle alone, which ex- 
cludes all optional explanations. On this footing 
is shaped its treaty with France of 26th Sept. 
1786, art. 22 and 23“, and the treaty with 
Russia; dated London, 2 5th March, 179g, art. 4, 
which confirms the former of 1766 f. In the first 
treaty alluded to, it is partieularly specified that 
all naval stores, as well as iron, hemp, pitch, 
and tar, shall be free and lawful goods. The 
28th art. deelares, that military contraband ar- 
ticles sliall alone be confiscable, but that the ship 
and the remaining part of the cargo shall be re- 
stored; and when the captain offers to surrender 

up the prohibited goods, he shall, on no —_ 
be prevented _ Pn his ng 
N 0 Eq fuer M3 100 74423: iter: 
II, eee any generally admitted principl 
is given to the conventional maritime law of na- 
tions, it must be this, that no other goods shall 
be looked upon as military contraband, than 
those that directly and in their actual form can 
serve for the carrying on of hostilities, or, in 


5 other words, arms and ammunition for war, 


unless special treaties declare the contrary, as in 

such cases the well-known rule must prevail— 

volenti non fit injuriu. Herein an exception can 
* Marten's Receuil, t. x3. p. 694, 695. f 1b. t. v. p. 210. 
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only be made of brimstone and saltpetre, as 


reckoned military contraband articles, the reason 


of which doubtless is, tliat they, without much 
art, can be fabricated into the now first and most 
essential necessary article in war, namely, gun- 
powder. It is therefore incomprehensible how 
$0 experienced a man as Sir William could ad- 
vance as a decided point, that during the pre- 
sent period, hemp, pitch, and tar, are reckoned 
as contraband, although, he says, they were not 
esteemed so at the time England concluded her 


treaty with Sweden in 1661, or at least in the 


year 1651, in which, under Cromwell's pro- 
tectorate, a treaty was concluded, which served 
as a basis to the other; when it on the contrary 
is in our times an axiom, that articles which in- 
directly serve for carrying on a war are not to be 
deemed contraband, and England herself, in her 
recent treaties, has not declared them as such. It 
would therefore be singular to declare hemp, 
pitch, and tar, to be contraband, and, on the 


contrary, not iron, an article of so much conse- 


quence for the carrying on of war; and the 
Judge does not permit himself to include under 
this denomination the iron with which the de- 


tained Swedish vessels were equally laden. It 
would likewise excite a well- grounded astonish- 


ment, if, in the middle of the last century, one 


had, in a more ne ans! eee many | 


O 2 


ner gpecified what should be considered as con- 
traband, than in the present times, as it is clear 


that if one was to add such articles as, subse - 


quent to their being manufactured, would be- 
come applicable to warlike purposes, neutral 
commerce would be exposed to the greatest chi- 
 caneries, as no decided rule could be established 
for the so termed contraband articles, and they 
might be extended at the nn or eee 
e Power. | 


The only roads upon which the Judge rests 
this singular pretension, are a passage of Valin, 
Where this writer declares, that naval stores, 

during the present period, and from the com- 
mencement of this century, are justly deemed 
contraband ; which, however, formerly were 
otherwise; a similar declaration of Vattel, spe- 
cifying naval stores as contraband articles ; and 
lastly, an explanatory article in the commercial 
„ ee een and Deer. in 

a yo e | | 


With Kapect th Valin's work, it mit per 
ously be remarked, that it was written before 
France took a part in the American war, and 
before the armed neutrality eoneluded certain 
immoveable principles with respect to contraband, 
which subsequent to that period have been ob- 
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served in all treaties, (that between England and 
America excepted,] so that an error in respeet 
to this point, is in him more pardonable than in 
che present Judge. It must further be observed. 
that the data upon which Valin, in his Nouveau 
Commentaire sur YOrdonnanee de la Marine, de 
1681, founds his statement, are, that France, in 
the year 1700, declared tar to be _ contraband, 
though with the exception of what might be 
found on board Swedish ships, as it was the pro- 
duetion of that country; and because the treaty 
with Denmark, of 23d August, 1742, declares 
pitch, sail-cloth, hemp, cordage, masts, and 
ship-timber, should be likewise esteemed as 
such.“ These single instances, (whereof the first 
moreover was only temporary, and served for the 
purpose of exercising reprisals against England,) 
are not of that importance as to serve as a basis 
for any principles of the aceustomary law of 
nations: by comparing Valin's conclusion with 
his own premises, the Judge of the Admiralty 
might easily have discerned, that it could not be 
admitted. Nor is it known to me, that the 
French tribunals have ever considered other arti> 
cles as contraband, than those which the mari- 
time ordinance of 1681 built in this respect, on 
regular principles, declares to be such, unless 


ol. ö. p. 26% 
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| a thaty with one or other Power authorizes it. 
The conduct of France in the American war 
shews the reverse, for she took a part in this 
war, according to the specific declaration of her 
Court, solely to defend the liberty of maritime 
commerce, which England, in her opinion, had 
_ violated. When the Northern Powers firmly 
_ defended the same principles, the French Go- 
vernment formally announced, in official letters 
to the commander in chief of its fleets, and 
members of the Admiralty, dated the 23d May, 
goth May, and 7th August, 1780, amongst 
other matters, that neutral ships, and, in parti- 
cular, Russian, Swedish, Danish, and Dutch 
vessels were not to be molested or detained, un- 
less they were destined to the enemy with con- 
traband stores, among which were solely to be 
reckoned, arms of all descriptions, and warlike 
ammunition. 7 The French Government faith- 
fully observed this principle after the conclusion 
of that war, in all the late treaties which were 
concluded previous to the revolution; as with 
America, England, Russia, Mecklenburg, and 
mn. 80 > that Bir fra rao man 


1 the Code des Pries eee 
I Paris, 1784, 810. vol. ji, p. 867, 68; p. 875, 76; and 886, 87. 
7 The words are, « dans le cas ou ces batimens porteroient 4 
- Tennemi des marchandises de contrebande, telle que des armes, de 
quelqu espece que ce soit, ou munitions — 
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conduct; of this Government dae Win 


for his sentence. 1m tote 9H > Sify tots 


It mat: * 8 with e to Vattel's 
expression, that nayal stores, agreeably to the 
more recent accustomary law: of nations, were 


contraband ; that his work came out in London 


in 1788, consequently at a period when the na- 


tions in general had not come to an agreement as 


to any regular well understood principles in this 
respect, and when at least tliese far extended 
demands of England and the concessions of 
France, (which appeared in the treaty with 
Denmark of n were in a state of uncer- 


tainty. . en nt rt ent: i 33 


2 t exits; Atti hte I, di n oben 
Had, Vattel written his —S after this affair, 


by more modern examinations, had been investi- 
gated, and after that, in consequence of the 
armed neutrality, it had been acknowledged as a 
general law, that that alone shall be deemed 


contraband which in its actual state serves for 


the purposes of war, he would have avoided this 
mistake. He himself in other respects remarks, 
that, the former conventional law of nations was 
much more favourable to neutrals, than that 
which prevailed in his times, as it only specified 
that contraband goods miglit be seized, and their 


value paid by the belligerent Power; he himself 
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makes use of doubtful terms in determining what 
at that time was the actual custom.“ It may be 


supposed how very uncertain Vattel's principles 


of what, in consequence of custom, shall be 
deemed contraband, are, as he Hkewise adds 
the necessaries of life, in case the belligerent 
Power trusted in the being able to starve out his 
enemy. He seems to contradict himself when he 
at once adopts the idea, that a neutral state can 
sell warlike' stores to the belhgerent in its own 
territory; and at the same time that it is illegal 
for private individuals to carry the same to him, 

even to naval stores, notwithstanding that the 


neutral government openly takes a greater inte- 


rest in the first than in the second species of 


trade: if Vattel alone refers to custom, the con- 
tradiction falls to the state, and not to his ac- 
count; in the mean time an author of a work, 


whose greatest object is to unravel the everlasting 


and invanable principles of the natural law of 
nations, should have been particularly attentive 
to this evident contradiction. One can scarcely 
avoid suspecting that in respect to land wars, he 
is speaking in defence of his Swiss countrymen; 


wow! ee. 


wth | 
. pint uti Ce yew 


= 
0 
3 


and as to maritime wars, of the Engfioh,” with | 


&f — » om 


ws „ oak aw% «+4 


= 
— 
* 
. 
\..M 
* 
0 


The explanatory article of the treaty between 
Denmark and England, of 1670, which is dated 
St. James's, the 4th, and Fredensborg, the 218t 
of July, 1780, actually determines, that not 
merely arms and ammunition, but like wise timber 
for ship- building, tar, pitch, sheet- copper, hemp, 
and eordage, and generally whatever may serve 
directly for the equipment of vessels, (tmwrought 
iron, or copper, and fir planks excepted,) shall 
be declared contraband.* This particular deter- 
mination, which militates completely with the 
principles the Danish Government otherwise pro- 
ſesses, and particularly at that time contended 
for, it being the epoch of the armed neutrality, 
was doubtless oceasioned by a previous treaty 
with France, containing similar stipulations, and 
it was feared that the British Government might 
accuse the Danish of partiality towards France, 
if it allowed the exportation of the above-men- 
tioned articles to that state, When it had bound 
itself not to export them to the enemies of France. 
From this representation it may easily be per- 
ceived, that this explanatory article (which alone 
arose from an accidental circumstance) cannot 


* Vide Henning's Collection of State Papers during the maritime 
wars of 1776 40 17989, Altona, 1785, p. 100, 104, where it may 
be faund-in the original French, as well as in the German, Danish, 
and Engliah tranala tions: c | 


ge de Chuan VI. p- 140, 4 141, 8 


9 
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be used to prove tlie extraordinary pretension 


that hemp, pitch, and tar, agreeably to the new 
accustomed law of nations, are to be deemed 
contraband. That the Danish Government, in 
other respects, does not consider them in this 
class, is not only proved by its accession to the 
armed neutrality in 1781, but likewise by all 
those treaties which we. hats > been con- 
eluded. ore ba: i 

+2499 13 ieee Künne bab 
I Will here only cite he treaty ak 3 of 

Oct. 1782, art. 21 and 22, where arms and 
positive ammunition are declared contraband, 
and all other articles, those excepted which are 
specifically named, are pronounced free, and 
the exportation thereof to tlie enemy allowed as 
July, 1789, art. 6 and 7, in which, likewise, 
hemp, tar, pitch, and other naval stores are ex- 
Pressly declared free and lawful. f Other com- 


taten 11, f. 295 and 294, an 
in Gen ec. p. 180, 183. 


| + Marten's, Le. t iv. p- 587: W © ns This 
treaty is included in a collection of ordinances for 1792. The words 
are as follows: on n'y comprendra pas non plus le Goudron, ou 
poix resiné, les voiles et toiles d'olonne, chanvres et cordages ; ni 
le bois de construction et de charpente, ni le fer, Vacier le laiton et 
tout ce qui peut Etre fabrique de ces metaux, lesquels sont tous des 
marchandises permises, qui pourront toujours se vendre et transpor- 
ter comme les autres marchandises, meme aux lieux tenus et occupts 


/ 


— 


ren e æ 


Boe 


— 
„ 


107 


mercial states have made similar declarations. In 
the new Prussian code, 8 203, arms and ammu- 
_ nition are alone declared contraband ; and on the 
contrary, masts, ship-timber, ropes, sail-cloth, 
hemp, pitch, corn, and other materials, which 
could be converted into the necessaries of war, 
as well as horses, are not reckoned oats, the | 
u articles. are n 


But even if hemp, tar, and 1 pitch really in 
general could, agreeably to the now esteemed 
conventional law of nations, be looked upon as 
contraband, (which I have shewn to be in no 
wise the case,) yet such articles can on no ac- 
count be classed as such, if British cruizers 
should find them on board Swedish ships, by 
reason of the treaty still existing between Eng- 
land and Sweden, dat. London, 1 Oct. 1661, 
which. has been further confirmed and approved 
in the subsequent treaties, dated London, 21 Oct. 
1664, and TR 1 March, ras, 1 f 


The'treaty-of 166 speciſies, in the 11th arti- 
cle, what articles the contracting Powers, in case 
of hostilities, should consider as contraband, and 
nn (6 cs ene — boo as 
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follows : — money, provisions, arms, bombs, 
with their fusees and other appurtenances, fire- 
balls, gunpowder, matches, cannon-ball, spears, 
words, lances, pikes, halberts, guns, mortars, 
petards, grenadoes, musket-rests, helmets, head - 
pieces, breast - plates, coats of mail, commonly 
called cuirasses, and the like kind of arms, sol- 
diers, horses, with their furniture, holsters, belts, 
nor any other instruments of war; nor slüps of 
war, or guard-ships, be carried to the enemies of 
the one confederate, under the penalty of being 
made prize without hopes of redemption if they 
are n by the r ne Hint 


| From this en it may hi Been, that i 
money and provisions be excepted, arms and 
ammunition only are to be considered as contra - 
: band by this treaty, and ships prepared for war 
| or. convoy, but on no account naval stores. 
This treaty, as truly observed by Sir William, 
is in a great measure founded on one antecedently 
concluded between Queen Christina and the Pro- 
tector of England, Oliver Cromwell, in 1634, 
and which was settled on conditions, as wished 
| by the Swedish Court, it being of consequence 
to the Protector to gain the ſriendship of Sweden, 
in order to have à balance  opposed to Holland 
and Dem, which in part openly, in part se · 
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cretly, supported the son of the unfortunate King 
Charles I. afterwards Charles II. (as is more 
particularly related by the English minister, 
Whitlocke, in his printed report). Sweden, in 
consequence, without restriction, claimed the right 
of exporting to the enemies of England all her 
productions, as iron, copper, timber, masts, 
hemp, pitch, and tar; whilst money, on the con- 
trary, was to be esteemed contraband: (by which 
England, and not the commerce of Sweden, was 
inconvenienced,) as this prohibition was bene- 
ficial to Sweden, in case it should be involved in 
a war with the oe Wore 


434} *} : > 1 | N 


Sir Willem linked! 23 n the 
time the commercial treaty was coneluded be- 
tween these kingdoms, hemp, pitch, and tar 
were not considered as contraband ; but he, at 
the same time, insists, that they are now esteem- 
ed as such, and therefore, even in Swedish Ships, 
may justly be confiscated by the British Admi- 
ado The grounds, on which this'/pretension- is 
built, have been already suffeiently conſuted. 
The explanatory article of the treaty with Den- 
mark, binds this Power alone, but not Sweden. 
Why does not the Judge of the Admiralty rather 
compare the treaty with Sweden, to- the one 
England has concluded with Russia, with which 


a 9902 
country Sweden, with respect to its commercial 


products, hears such a close similitude? But in 
this the exportation of naval stores 1s particularly 
permitted; no interpretation can besides be con- 
ceived more capricious than that made use of by 
the Judge. Every treaty must, like an agree- 
ment between private individuals, be interpreted 
agreeably to its true meaning, and no other sense 
can be given to it than what the parties possessed 
at the time of its being made; if a different idea 
were adopted, treaties would be illusory, and it 
would be an useless labour to make them. In 
case any doubt existed as to articles of this kind 
being, by the treaty existing between the two 
nations, regarded as contraband, the interpreta- 
tion ought, agreeably to the spirit which reigns 
in it, and the historical circumstance which occa- 
sioned it, to be made in favour of Sweden, and 
not in that of England; but here is no real cause 
for any existing doubt. The projectors of the 
treaty have endeavoured to prevent all such mis- 
interpretations, by declaring, at the end of the 
article, that it shall be lawful for either of the 


confederates, or his people or subjects, to trade 
with the enemies of the other, and to carry them 
any merchandize whatever (not above excepted;) 


without any impediment, ee ct are not 


om elf or: ne e een un un 
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carried to those ports or places which are be- 8 
ſieged by lie other, bre. % e 10 10 
. Ain mo n gene 5111 vis 10 

But the treaties of 1664 and 1665, between 
Sweden and Great Britain, as they are published 
in Sweden, by an Official Extract, printed at 
Stockholm, in 1666F; leave not a doubt behind, 
that the treaty of 1661, must be interpreted 
verbally; and that those goods which are not 
specifically prohibited, are on no account to be 
regarded as contraband. In the first article of 
the Extract it is settled, „tliaat both Powers 
have agreed, that in case it should happen that 
one of them is engaged in a war, the subjects of 
the other Power shall be at full liberty to trade 
with the enemy of the confederate, and carry 
them all such goods as are not particularly ex- 
cephnd.3 in 9 1 wh anole of 8 n n 


* 


Alteri autem confoederatorum ejusve populo subditisve cum 
alterius hostibus commercium habere, iisque merces quascunque 
(de quibus supra exceptum non est) advehere licebit, idque sine ullo 


impedimento, nisi iis in Fray — qui ab ue * — 


The whole title is as follows: Extract och 1 uthaff dhet 
zom emellau Kongl. Mayst. af Swerige och Kongl. Mayst. af Store 
Britanien angaende Commercierne àr affhandlat och bewiliat, ja m- 
wal och uthaff h6chstbemelte war allernadigste Konung och Herr 
for gott befunnit allom Wederb6random uthaff dess Undersatare - 
uthi Swerige och dar under lydande Provincier til effierretiese N 
publiceras, TI 1666, 4. | 
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in London, 1661, and by virtue of the: game, ar- 
pressly declared to bs promibited, or contraband, 
1 9 
r : hie $001 0. 281858 n 18 

The following artiele begins with these words : 
And in order that it shall be intelligihla to every 
one who peruses this, what . goads are expressly 
excepted and prohibited, or declared to be con · 
traband, they are herewith particularized from 
the London treaty. The ene, Wan 
NIN Key] andren Dans 


.I 11 48 8 1 1. '' 16332. ws 
The Judge of the Admiralty must either not 
hare _— nnn notice, this — 


1 (le 1 ig 1 


7 eee eee % Conyentum est, 
quod hostibus alterius Foederatorum nulle s sunt advehendæ merces, 
que principaliter ad usum publicum spectant ; ; que tamen prohibitio 
neutiquam eo extendenda, ut propterea omnis protinus amicitic et 
mutuus commerciorum usus cum alterius foederati hostibus eorumque 
zubditis omnino tollendus et, interdicendus veniat. Nam existente 
uli casu, quod unus confoederatorum ipsi bello immixtus non fuerit, 
gjus subditis ac incolis cum hostibus illius foederati, qui in bello ver- 
zatur, commercia et nayigationes libere erunt, et isdem quascunque 
merces, que articulo undecimo tractatus Anglo Svecici Londensis 
de Ao. 1661, specialiter non exceptæ nec vigore ejusdem expres 
pro vetitis seu contrabandæ dictis habitz, nec hogtium propriz sunt, 
etiam immediate ad hostes tuto advehere licebit. 


1 Atque ut constet omnibus, qui hzc introspiciunt, quænam sint 
Merraliter excefite ac vetitæ seu pro contrabandis habitæ merces; 
placuit, ut ex supra nominato Articulo ximo. Tractatus Londinevsis 
hie recengerentur. Sunt itaque ina Hecialiter designaiæ merits 
&c. bo 
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addition to the treaty of 1661, which has evi- 
dently been made to prevent all enlarged inter- 
pretation; for his justification he refers, on the 


contrary, to an English sentence of 19750, in 
which, pitch and tar from Sweden, laden in a 
Swedisli vessel, destined to a French port, were 
pronounced to be contraband, and confiscable. 
This only shews, that that sentence was as un- 
reasonable as the present; but one act of injustice 
does not sanction another. As, much as the 


English tribunals observe precedent, still these 


cannot, with reason, be referred to cases which 
relate to foreign States, and much less when tlie 
previous sentence openly militates against the evi- 
dent words of a treaty. In other respects, the 
Judge allows, that in more recent times an ex- 


ample does not occur of a condemnation of this 
description, but only, that England has obliged 


those ships which were carrying such cargoes to 
the enemy, to surrender them up, on receiving 


a reasonable indemnification. 


Here are therefore acts, which prove, that the | 


British Government itself does not conceive the 


conveying such articles, to the enemy as legal 


ground for confiscating the cargo ;—but even 

this right of pre-emption, or purchase, militates 

against the treaty with Sweden. Sir William, 

who otherwise so often cites Valin, should not 
a Hogs 
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have neglected to cite him in this instance, par- 
ticularly as the passage relating to the case, is 
connected with that referred to by himself; he 
reproaches the English by name, that they even 
considered naval stores as contraband, though 
such construction is in a direct manner repug- 
nant to you * 8 aa 


1 have before observed, that "OY when 
she, (as equally remarked by Valin), by way of 
of reprisals against England, declared tar, in the 
year 1700, to be contraband; made an exception 
to that in Swedish ships, as being the produce 
of the country ; which proves, that at that period, 
even in England, the carrying it to France tort 
Sweden was not deemed _—_— 


If hemp, pitch, and tar, in Swedish ships 
were really contraband, (which from this repre- 
sentation they can by no means be considered), 
these articles alone, agreeably to treaty, should 
have been confiscated in case they were destined 
to the ports of the enemy ; but on no account 
the other merchandizes, or those that had -a dif- 
ferent destination, or the ships.— But by the 


*/ Ainsi en cette partie'i] n y zuroit point à ze plaindre des Anglois 
sans leur contravention aux traitEs Particulièrs. Valin nouveau Com- 
mentaire de I'Ordonnance de la Marine, tom. ii. p. 264. 
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sentence of the Admiralty, the whole is con- 
demned altogether! 


I thus hope I have unanswerably proved, that 
the selzure of the Swedish convoy can on no ac- 
count be justified from the nature of the cargoes 
on board the vessels, and that there was as little 
material as formal legal cause for condemnation. 


The costs the Judge has partly thrown upon 
the cargoes, and in part upon the claimants. 
Agreeably to the principles above stated, I, on 
the contrary, conceive, that the claimants are 
fully justified in demanding an indemnification 
for their expences, and full satisfaction for the 
damage they have sustained in consequence of 
the seizure and detention. 


Should the present investigation in any manner 
contribute to render the rights of neutral com- 
merce more respected by the belligerent Powers, 
and the voice of justice in the clamour and tu- 
mult of war, more intelligibly heard in cases 
where the whole property of industrious and 
peaceable citizens is probably at stake, I should 
be richly rewarded for the no small labour that 
has been employed upon this subject; but this is 
rather to be wished than expected. My zeal for 
truth, I hope at least that no one will doubt, as 


Q 2 
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I. on the other side, most certainly have not 
called in question the upright intentions, and ex- 
tensive penetration, of the Judge of the Admi- 
ralty ; these are conspicuous in his sentence, 
although, from my own conviction, I can neither 
approve those principles upon which it is formed, 
nor the results which flow from them. 
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ON THE ELEVENTH JUNE, 1799, 


By CnR. Roninsox, LL. D. and Advocate, London, 1799. 


MARIA, CarrTain PAULsEN. LITER, 6; 


Sis WILLIAM Scorr. THIS ship was taken, 
in the British Channel in company with several 
other Swedish vessels sailing under convoy of a a 
Swedish frigate, having cargoes of naval stores 8 
and other produce of Sweden on board, by a | 
British squadron under the command of Com- 
modore Lawford. 


The facts attending the capture did not suffi- 
ciently appear to the Court upon the original 
evidence; it therefore directed further informa- . 
tion to be supplied, and by both parties. 


The additional information now brought in 
consists of several attestations made on the part of 
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the captors, and of a copy of the instructions 
under which the Swedish frigate sailed, transmit- 
ted to the King's Proctor from the office of the 
British Secretary of State for the foreign depart- 
ment. On the part of the Swedes, some attest- 
ations and certificates have been introduced, but 
all of them applying to collateral matter, none 


relating immediately to the facts of the capture. 


On this evidence the Court has to determine this 
most important question; for its importance is 
very sensibly felt by the Court. I have, there- 


fore, taken some time to weigh the matter ma- 


turely; I should regret much, if that delay has 
produced any private inconvenience ; but I am 
not conscious (attending to the numerous other 
weighty. causes that daily press upon the atten- 
tion of the Court) that I have interposed more 
time in forming my judgment than was fairly due 
to the importance of the question, and to the 
magnitude of the interests involved in it. 


In forming that judgment, I trust that it has 


not escaped my anxious recollection for one mo- 
ment, what it is that the duty of my station 
calls for from me; namely, to consider myself 
as stationed here, not to deliver occasional and 
shifting opinions to serve present purposes of 
particular national interest, but to administer 
with indifference that justice which the law of 
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nations holds out without distinction to inde- 
pendent States, some happening to be neutral, 
and some to be belligerent. The seat of judicial 
authority is indeed locally here, in the belli- 
gerent country, according to the known law 
and practice of nations ; but the law itself has 
no locality.— It is the duty of the person who 
sits here to determine this question exactly as he 
would determine the same question if sitting at 
Stockholm ;—to assert no pretensions on the 
part of Great Britain which he would not allow 
to Sweden in the same circumstances, and to im- 
pose no duties on Sweden, as a neutral country, 
which he would not admit to belong to Great 
Britain in the same character. If, therefore, I 
mistake the law in this matter, I mistake that 


considered, as the universal law upon the 
question, a question regarding one of the most 
important rights of r de nations ai 
to n 


The only special consideration which I shall | 


notice in favour of Great Britain (and which I 


am entirely desirous of allowing to Sweden in 


the same or similar circumstances) is, that the 
nature of the present war does gives this country 


the rights of war relatively to neutral States in 


as large a measure as they liave been regularly 


which J consider, and which J mean should be 
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and legally exercised in, at any period of 


modern and civilized times. Whether I estimate 


the nature of the war justly, I leave to the 
judgment of Europe, when I declare that ] 
consider this as a war in which neutral States 
themselves have an interest much more direct 
and substantial than they have in the ordinary, 
limited, and private quarrels (if 1 may so call 


them) of Great Britain and its great public 


enemy. That I have a right to advert to such 
considerations, provided it be done with so- 
briety and truth, cannot, I think, reasonably 
be doubted and if authority is required, I have 
authority —-and not the less weiglity in this 
question for being Swedish -authority—1 mean 
the opinion of that distinguished perzon, one of 
the most distinguished which that country (fertile 
as it has been of eminent men) has ever pro- 
duced, I mean Baron Puffendorff; the passage 
to which I allude is to be found in a note of Bar- 
beyrac's on his larger work, vol. viii. c. vi. sec. 8. 
Puffendorff had been consulted in the beginning 
of the present century, when England and other 
States were engaged in the confederacy against 
Louis XIV. by a lawyer upon the continent, 
Groningius, who was desirous of supporting the 
claims of neutral commerce in a treatise which lie 
was then projecting. Puffendorff canchiges his 
answer to him! in these Words: g ee 


S 


— tt r *© uo · ² A TT OCT 


— OC | 


- 


121 
am not surprized that the Northern Powers 
should consult the general interests of all Europe 


without regard to the complaints of some greedy 


merchants, who care not how things go, provided 
they can but satisfy their thirst of gain. Those 
Princes wisely judge that it would not become 
them to take precipitate measures, whilst other 
nations are combining their whole force to reduce 


within bounds an insolent and exorbitant Power 


which threatens Europe with slavery, and the 
Protestant Religion with destruction. This being 
the interest of the Northern Crowns themselves, 
it is neither just nor necessary that, for a present 
advantage, they should interrupt so salutary a 


design, especially as they are at no expence in 


the affair, and run no hazard.“ In the opinion, 


then, of this wise and virtuous Swede, the nature 


and purpose of a war was not entirely to be 
omitted in the consideration of the warrantäble 
exercise of its rights, relatively to neutral states 
His words are memorable; I do not over- rate 
tleir importance when J pronounce them to be 
well entitled to the attention of his country. 


It might lkewise be improper for me to pass 
entirely without notice, as another preliminary 
observation, (though without meaning to lay any 
particular stress upon it,) that the transaction 
in question took place in the British Channel, 
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close upon the British coast, a station over which 
the Crown of England has from pretty remote 
antiquity always asserted something of that spe- 
cial jurisdiction which the sovereigns of other 
countries have claimed and exereised over certain 
bis i e adjoining en 


5 * . 

viseable for me, first, to state the facts as they 
appear in the evidence; secondly, to lay down 
the principles of law which apply generally to 
such a state of facts; thirdly, to examine whether 
"4 any special circumstances attended the transaction 
in any part of it, which ought in any manner or 
degree to e the ee of 5 a 


# 40 „ i HOY I'W 


"The gen of the capture. are da — 
from. the captors, for, as I have observed, the 
claimants have been entirely silent about them, 
and that silence gives the strongest confirmation 
nn 


” „„ Cantndardews 
and verifies his log-book, in which it is stated, 
that after the meeting of the fleets, he sent an 


officer on board the frigate. to inquire about the 


eargoes and destination of the merchantmen, and 


was answered, that they were Swedes, bound 
do different ports in the Mediterranean, laden 
with hemp, iron, pitch, and tar.“ Upon doubts 
which Captain Lawford entertained respecting 
the conduct, he should hold in a situation of 
some delicacy, he dispatched immediately a 
mescenger to the Admiralty, keeping the con- 
voy in his view; and having received orders 
from the Admiralty by the return of his mes- 
senger to detain these merchant ships and carry 
them into the nearest English port, he sent 
Sir Charles Lindsay and Capt. Raper to commu- 
nicate them in the civilest terms to the Swedish 
Commodore, who shewed his instructions to repel 
force by force if any attempt was made to board 
the convoy, and that he should defend them to 
the last. The crew of the Swedish frigate were 
immediately at quarters, matches lighted, and 
every preparation made for an obstinate resist - 
ance ; and the signal was made on board the 
British squadron to prepare for battle. In the 
night, possess ion was taken of most of the vessels, 
the Swedish frigate making many movements, 
which were narrowly watched by the Romney, 
keeping close under his lee, lower deck guns run 

out, and every man at his quarters. In the morn- 
ing the Swedish frigate hoisted out an armed 
boat, and sent on board one of the vessels which 
had been taken possession of, and took out by 
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force | the British offioer who had been left on 
board, and carried him on board the frigate, 
where he was detained. The Swedish commander 
sent an officer of his on on board Capt. Lawford 
to complain that he had taken advantage of tlie 
night, to get possession of his convoy, which was 
unobsery ed by him, or he should ass uredly have 
defended- them to the last. Upon further confe- 
rence and representation of the lnpractitability 
5 of resistance to such a superior force, he at length 
agreed to go into Margate Roads, and returned 
the British officer. who had: been taken | out and 
detained on board the frigate. [After the arrival 
in Margate Roads he lamented tliat he had not 


axchanged babadisscias, Said „ 


consider his convoy as detained, and should resist 
any further attempt to take possession of hein. 

bas 4batugilcaodor6ma; eee 1) eie 
Capt. Raper states, that on going on board 
the Swedish frigate he found all the men at their 
quarters, and the ship clear for action; that tlie 
Commodore she wed his orders, and expressed his 
ſirm determination to carry them inta execution. 


Capt. Lawford sent a boat with an officer on 


board several of the convoy, to desire they would 


they would obey no one * n 
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follow into Margate Roads; their answer was, 
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Lieut⸗ M Dougal describes in like terms the 
menacing appearance and motions of the Swedisli 
frigate, He vas sent to take possession of vessels 
Wich would not bring to without firing at them. 
On his, going on board one of them, the master 
| declared that he had orders from his Commodore 

not toigixe up tlie Possession of her to any per- 
son whatgyer, and repeatedly drove away 'by 
force. the, British eres „ In his e took 
possession of, the, helm. Bren | Ana *' 
78 77 .hywovrzib Attied BY 1 0 | 
. Mr, Cockrat, is another: witness to hs wah | 
effect, and Mr. Candish, the officer who was 
taken by force out of the Swedish merehantmn. 
Expressions of strong reproach against the pro- | 
ceedings of the English were addressed to him, 
and the Commodore protested that if he had not 
been surprized, he would have defended his 
convoy to the last. on inet tei 


What then do these attestations (uncontradict- 
ed, attestations) prove? To my apprehengjon 
they prove most clearly these ſaots That a large 
number of vessels connected all together with 
each other, and with a frigate, which conyoyed 
them, being bound to different ports in the Me- 

diterranean, some declared to be enemy's ports, 
and others not, with cargoes, consisting amongst 
other things of naval stores, were met with close 
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upon che British cbast By dür gets Majesty's 
cruizers That continued resistance was given 
by tlie frigate to the act of boarding any of these 
vessels by the British cruizers, and that extreme 
Violence was threatened in order to prevent it; 
and that the violence was prevented from pro- 
ceeding to extremities only by he superior Bri- 
tish force, which overawed it That the act being 
effected in the night, by the prudence of the 
British Commander, the purpose of hostile re- 
sistance, so far from being disavowed, was 
maintained to the last, and complaint made that 
it had been eluded by a stratagem of the night 
That a foreible recapture of one vessel took place, 
and a forcible capture and detention of one Bri- 
tish officer who was on board her, and who, as 
J understand the evidence, was not released till 
| the superiority of the Britisli force had awed this 
Swedish frigate into OY of a Re 
|  submission. | 
80 fir go the ben facts. But a le, it is 
$aid, might be the ignorance or perverseness of 
the Swedish officer of the frigate—the folly or 
the fault of the individual alone. This suggestion 
is contradicted by Mr. Raper's log, which proves 
that the merchantmen refused to admit the British 
officers on board, and declared that they would 
obey nobody but their own Commodore ; a fact 


127 
to which Mr. M. Dougal like wise bears testimony. 
It is contradicted. still more forcibly by the two 
sets of instructions, those belonging to the frigate 
and those belonging to the merchant-vessels.— 
The latter liave been brought into Court by tliem- 
selves, and of the authenticity of the former © 
is no reasonable doubt; for they are transmitted 
to me upon the faith of one of the great public 
offices of the British Government, and no person 
disavows them, and indeed nobody can disavow 
them, because they were produeed by the Swedish 
captain, who made no secret whatever of their 
contents. Something of a complaint has been 
indulged, that the orders from the British Admi- 
ralty have not been produced; a singular com- 
plaint, considering that they were never called 
for by the claimants, and they were not ordered 
by the Court, because if the act of the captors 
was illegal, the orders of the Admiralty would 
not justify it, and the want of orders would not 
vitiate if the act was legal. No mystery how- 
ever was made about these, for the communica- 
tion of orders and instruetions was mutual and 
unreserved. It is said that the instructions to the 
frigate are intended only against cruizers of Tri- 
| poli, and an affidavit has been brought in to she 
that that Government had begun hostilities against 
the Swedes. The language, however, of these 
instructions is as universal as language possiblx 
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can be; it is pointed againgt tlie ** fleets of any 
nation whatever.“ It is however said that this 
was merely to avoid giving offence to the Tripoli 
Government. But is the Tripoli Government 
the only Government Wliose delicacy” is to be 


cConsulted in such matters? Are terms to be used 


alarming to every other state, merely to save ap- 
pearances with a Government which, they alledge 
in the affidavit referred to, had already engaged 
in unjust hostility against them? There is, how- 
ever, no neeessity for me to notice this suggestion 
very particularly; and for this plain reason, that 
it is merely a suggestion neither proved nor at- 
tempted to be proved in any manner whatever; 
and the res gesta completely proves the fact to 
be otherwise, because it is clear that if it had 
been so, the commander of the frigate must have 
had most explicit instruetions to that effect. 
They could never have put such general instruc- 
tions on board, meaning that they should be li- 
mited in their application to one particular state. 

without accompanying them with an explanation 
either verbal or written, which it was impossible 
for lum to misunderstand. Such explanation was 
the master-xey which they must have provided 
for his private use. Whereas nothing can be 
more certain than that he was left without 
any such restrietive instructions; he therefore 
acts, as any other man would do, upon tlie natu 
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ral sense ane meaning G y aatattie 
he had received. On this part of the case, there- 
fore, the question is, nm 
N ee lp | 14.” 

The terms of the inztrictions 10 rn 
are incapable of being misunderstood: In case 


with all possible friendship, and not to give any 
occasion of enmity ; but if you meet with a foreign 
armed vessel which sliould be desirous of having 
further assurance that your frigate belongs to the 
King of Sweden, then the Commander is, by the 


is so; or if they would make any search amongst 
the merchant vessels under your convoy,” which 
ought to be endeavoured to be prevented as much 
as possible, then the Commander is, in case sucli 
thing should be insisted upon, and that remon- 
strances could not be amicably made; and that 
notwithstanding your amicable comportment the 
merchant ships should nevertheless be violently 
attacked, then violence must be opposed against 
violenee. Removing mere civility of expression, 
what is the real import of tliese instructions? Nei- 
ther more nor less than this, according to my ap- 
prehension: If you meet with the cruizers of 


7 & 


the Commander should meet witli any ships of 
war of other nations, one or more of auy fleet 
whatever, then the Commander is to treat them 


Swedish flag and salute, to make known that it 
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the belligerent States, and they express an in- 
tention of visiting and searcling the merchant 
ships, you are to tall them out of their purpose 
if you can, — and if you cannot, you are to fight 
them out of it.” That is the plain English, and, 
1 ne, the rn Swedish of the matter. 
| | 
Were these instructions * to the ane 

or were they accepted and acted upon by the 
merchantmen? That they were acted upon is 
already shewn in the affidavits which I have 
stated; — that they were deliberately accepted, 
appears ſrom their own instructions, which ex- 
actly tally with them. These instructions declare, 
in express terms, that all merchant ships, dur- 

ing the time they are under convoy of his Ma- 
jesty's ships, are earnestly forbidden to suffer the 
boats of any foreign nation to board them for the 


oY sake of visitation or searching; but in case such 


boats shew an intention of coming along-side, the 
merchant ships are to sheer from them.“ It ap- 
pears from the attestations that the obedience of 
these merchantmen outran 10 letter of their | in- 


2 Whatever then was done upon this occasion 
was not done by the unadvised rashness of one 
individual, but it was an instructed and preme- 
ditated act an act common to all the parties con- 


wo 
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all; and for which all the parties, being associ- 


ated with one common wc gre are legally _ 


W answerable. | 


This palin the actual state of the facts, it is 


proper for me to examine, 2dly, what is their 
legal state, or, in other words, to what consider- 


ations they are justly subject according to the 
law of nations; for which purpose I state a few 


be incontrovertible. 


0 That the right of visiting and colt 
merchant ships upon' the high seas, whatever-be 
the ships, whatever be the cargoes, whatever be 
the destinations, is an incontestible right of the 


lawfully commissioned cruizers of a belligerent 


nation. I say, be the ships, the cargoes, and 
the destinations what they may, because, till 
they are visited and searched, it does not appear 
what the ships, or the cargoes, or the destinations 
are, and it is for the purpose of ascertaining these 


points that the necessity of this right of visitation 


and search exists. This right is so clear in prin- 
ciple, that no man can deny it who admits the 


legality of maritime capture; because if you are 


not at liberty to ascertain by sufficient inquiry 
whether there is property that can legally be cap- 
S 2 


cerned in it; and of which every part belongs to 


principles of that system of law ppg 1 take _ 
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tured, it is impossible to capture. Even those 
who contend, for the inadmissible rule, that free 
Mis male free goods, must admit the exercise 
of this right, at least, for the purpose of ascertain- 
ing whether the ships are free ships or not. The 
right is equally clear in practice, for practice is 
uniform and universal upon the subject. The 
many European treaties which refer to this riglit, 
refer to it as pre- existing, and merely regulate 
the exercise of it. All Writers upon the law of 
nations unanimously acknowledge it, without the 
exception even of Hubner himself, the great 
champion of neutral privileges. In short, no 
man in the least degree conversant in subjects of 
this Kind bas ever, that I know of, breathed a 
doubt upon it. The right must unquestionably 
be exercised with as little of personal harshness 
and of vexation in the mode as possible; but 
soſten it as much as you can, it is still a right of 
force,,. though of lawſul force something in che 
nature of civil process, where force is employed, 


but a law ful force, which cannot lawfully be.re- 


sisted. For it is a wild coneeit that wherever 
force is used, it may be forcibly resisted; a law- 
ful force, cannot lawfully be resisted. The only 
case where it can be so in matters of this nature, 
is in, the state of war and conflict between to 
countries, where one party has a perfect right 


of to attack — ann * 
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perfect right to repel by force. But in the re- 
lative situation of two countries at peace with 
each other, no such erde. e can pos- 
OY * e ee 
ig EM 109936 
dy That the e or the Sovereign of 
the neutral country being interposed in any man- 
ner of mere force, cannot legally vary the rights 
of a lawfully-commissioned belligerent/ eruizer ; 
I say legally, because what may be given, or be 


fit to be given, in the administration of this spe- 


cies of law, to considerations of comity or of 


national policy, are views of the matter Which, 


sitting in this Court, I have no right to entertain. 


All that assert is, that /egally it cannot be main - 


tained, that if a Swedish commissioned' cruizer, 
during the wars of his own country, has a right 
by the law of nations to visit and examine neutral 
ships, the King of England, being neutral to 
Sweden, is authorized by that law to- obstruet 
the exercise of that right with respect to tlie 
merchant sliips of his country." 'T add this, that 
cannot but think that if he obstructed it by 
force, it would very mel! resemble, (With all 
due reverence be it spoken), it would very much 
resemble an opposition of illegal violence to 
legal right. Two Sovereigns may unquestionably 
agree (if they think fit) by special covenant, that 
the preence” of one of dbeir armed Ships along 
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with their merchant ships shall be mutnally un- 
derstood to imply, that nothing is to be found in 
that conyoy of merchant ships inconsistent with 
amity or . neutrality ; and if they consent to 
accept this pledge, no third party has a right to 
quarrel; with it any more than with any other 
pledge which they may agree mutually to accept. 
Hut surely no Sovereign can legally compel the 
acceptance of such a security by mere force. 
The only security known to the law of nations 
upon this subject, independent of all special 
govenant, is the right of personal visitation 
and search, to be exercised by. those who have 
the interest in making it. I am not ignorant, 
that amongst the loose doctrines which modern 
fancy, under the various denominations of phi- 
logaphy..and philanthropy, and I know not 
What, has thrown, upon the world, it has been 
within these few years advanced, or ratlier in- 
sinuated, that it might possibly be well if such a 
security were accepted. Upon sueli unautho- 
Tized speculations it is not necessary for me to 


descant: the law and practice of nations (L in- 


clude particularly. the practice of Sweden when it 
happens to be belligerent) give them no sort of 
countenance ;, and until that law and practice are 
new-modelled, in such a way as may surrender the 
known and ancient rights of some nations to the 

present mme, f Wr. nations, ... (which 
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nations may perhaps REMEMBER to forget them, 
when they happen to be themselves belligerent), 
no reverence is due to them: they are the ele- 
ments of that system which, if it is consistent, 
has, for its real purpose an entire abolition of cap- 
ture in war, — that is, in other words, to change 


the nature of hostility, as it has ever existed 


amongst mankind, and to introduce a state of 
things not yet seen in the world, that of a mili- 
tary war and a commercial peace. If it were, fit 


that such a state should be introduced, it is at 


least necessray that it should be introduced in an 


avowed and intelligible manner, and not in 


way which, professing gravely to adhere to that 
system which has for centuries prevailed among 
civilized States, and urging, at the same time, a 
pretension utterly inconsistent with all its'known 
principles, delivers over the whole matter at 
once to eternal controversy and conflict, at the 
expence of tlie constant hazard of the harmony 
of States, and of the was and safeties of | Innocent 
individuals. 


dy, That the penalty for the violent contra- 
vention of this right is the confiscation of the 
property so withheld from visitation and search. 
For the proof of this I need only refer to Vattel, 
one of the most correct and certainly not the 
least indulgent of modern professors of public 
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law. In Book III. c. vii. sec. 114, he expresses 
himself thus: On ne peut empecher le tran- 
sport des effets de contrebande, si l'on ne visite 
pas les vaisseaux neutres que l'on rencontre en 
mer. On est donc en droit de les visiter. 
Quelques nations puissantes on refusé en dif- 
ferents tems de se soumettre à cette visite, 
aitjourdhui un vaissedua neutre, qui refuseroit de 
 souffrar la visite, se feroit condamner par cela seul, 


the only marvel in the case is, that he should 
mention it as a law merely modern, when it is 
remembered that it is a principle, not only of 
the civil law, (on which great part of the law of 
nations is founded), but of the private jurispru- 
dence of most countries in Europe, — that a con- 
tumacious refusal to submit to fair inquiry in- 
fers all the penalties of convicted guilt. Con- 


formably to this principle we find in the cele- 


brated French ordinance of 168 1, now in force, 
art. 12, That every vessel shall be good prize in 
case of resistance and combat :” and Valin, in his 
Commentary, p. 81, says expressly, that although 
the expression is in the conjunctive, yet that the 
resistance alone is sufficient. He refers to the 
Spanish ordinance, 1718, evidently copied from 
it, in which it is expressed in the. disj unctive, 
in case of resistance or combat. And recent 
instances are at hand and within view, in which 


comme etant de bonne prise.“ And to be sure 


137 


it appears that Spain continues to act upon this 
principle. The first time in which it occurs to 
my notice on the inquiries I have been able to 


make in the Institutes of our on country re- 


specting matters of this nature, is in the Order 
of Council, 1664, article 12, which directs, 
That when any ship, met withal by the Royal 
Navy, or other ship commissionated, shall fight 
or make resistance, the said ship and goods shall 
be adjudged lawful prize; —a similar article 
occurs in the Proclamation of 1672. 1 am aware, 
that in those orders and proclamations are to be 
found some articles not very consistent with the 
law of nations as understood now, or indeed at 
that time, for they are expressly censured by 
Lord Clarendon*. But tlie article I refer to is 
not of those he reprehends, and it is observable 
that Sir William Wiseman, then the King's Ad- 
vocate General, who reported upon the Articles in 
167g, and expresses a disapprobation of some of 
them as harsh and novel, does not mark this 
article with any observation of censure. | I am 


therefore warranted in saying, that it was the 


rule, and the undisputed rule of the British Ad- 


miralty. I will not say that that rule. may not 


have been n i ige in some instances by 


+ Lord Clarendon's Liſs, 5. 242. 
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eonsiderations of comity or of policy, by which 
it may be fit that the administration of this species 
of law should be tempered in the hands of those 
tribunals which have a right to entertain and ap- 
ply them; for no man can deny that a State may 
xecede from its extreme rights, and that its su- 
preme Councils are authorized to determine in 
what cases it may be fit to do so, the particular 
captor having in no case any other right and title 
than what the state itself would possess under 
the same facts: of capture. But I stand with 
confidence upon all fair principles of reason, 
upon the distinct authority of Vattel, upon the 
institutes of other great maritime countries, as 
well as those of our on country, when I venture 
to lay it down, That by the law of nations, as 
now understood, a deliberate and continued re- 
sistance to search, on the part of a neutral vessel 
to a lawful cruizer, 2 mene 
| n a n. | 97 


3. Tue third . inquiry 8 
any special circumstances preceded, accompanied, 
or followed the transaction, which ought in any 
manner or degree to _ the ee of tho 


Nr eee 
* The first ground of exemption stated « on the 
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part of the claimants is the treaty with Sweden, 
1661, article 12, and it was insisted by Dr. 
Laurence, that although the belligerent country 
is authorized by the treaty to exercise rights'of 
inquiry in the first instance, yet that these rights 
were not exercised in the manner therein pre- 
scribed. It is an obvious answer to that observa- 
tion, that this treaty never had in its contempla- 
tion the extraordinary case of an armed vessel 

sent in company with merchantmen for the very 

purpose of beating off all inquiry and search. On 
the contrary, it supposes an inquiry for certain 
papers, and if they are not exhibited, or there 
is any other just and strong cause of suspicion,“ 
then the ship is to undergo search. The treaty, 
therefore, recognizes the rights of inquiry and 
search, and the violation of those rights is not 
less a violation of the treaty than it is of the 
general law of nations. It is said that the demand 
ought first to have been made upon the frigate : 
I know of no other rule but that of mere courtesy 
which requires this; for this extraordinary case 
of an armed ship travelling along with merchant 
ships, is not a casus fœderis or that is at all 80 
provided for in the treaty ; however; if it is a rule, 
it was complied with in the present instance, and 
the answer returned was, that * they were Swedish 
slups bound to various ports iu the Mediterranean, 
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laden with iron, hemp, pitch, and tar.“ The 


question then comes, what rights acerued upon 
the receipt of this answer? I say, first, that a 
right acerued of sending on board each particular 


ship for their several papers; for eacli particular 


stüp, without doubt, had its own papers: the 
frigate could not have them; and the captors had 


a right to send on board them to demand those 
papers, as well under the treaty as under the 


general law. A second right that accrued upon 
the receiving of this answer was, a right of de- 
taining such vessels as were carrying cargoes 80 


composed, either wholly or in part, to any ports 


of the enemies of this country; for that tar, pitch, 
and hemp going to the enemy's use are liable to 
be seized as contraband in their own nature, 
cannot, I conceive, be doubted under tlie modern 
law of nations ; though formerly, when the ho- 
stilities of Europe were less naval than they have 
since become, they were of a disputable nature, 


and perhaps continued so at the time of making 


that treaty, or at least at the time of making that 
treaty which is the basis of it, I mean the treaty 
in which Whitlock was employed in the year 
1651. For I conceive that Valin expresses the 


truth of this matter, when he says, p. 68, De 


droit ces choses, (speaking of naval stores, ) 
ces choses sont de contrebande aujourd/ui & 


141 


depuis le commencement de ce siecle, ce qui 
n'etoit pas autrefois neanmoins; and Vattel, the 
best recent writer upon these matters, explicitly 
admits: amongst positive contraband, les bois 
& tout ce qui sert à la copstruction & à Parma- 
ment de vaisseaux de guerre.“ Upon this prin- 
ciple was founded the modern explanatory article 
of the Danish Treaty, entered into in 1780 on 
the part of Great Britain by a Noble Lord e, 
then Secretary of State, whose attention had been 
peculiarly turned to subjects of this nature. I 
am therefore of opinion, that although it might 
be shewn that the nature of these commodities 
had been subject to some controversy in the time 
of Whitlock, when the fundamental treaty was 
constructed, and that therefore a discreet silence 
was observed respecting them in the composition 
of that treaty, and of the latter treaty derived 
from it, yet that the exposition which the later 
judgment and practice of Europe has given upon 
tlis subjeot would in some degree affect and 
apply what the treaties had been content to leave 
on that indefinite and disputable footing on which 
the notions then more generally prevailing in 
Europe had placed it. Certain it is, that in the 
year 1750 the Lords of Appeal in this eountry 
declared n and tar, the produce of Sweden, 


* The late Earl of Mansfield. | 
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and on board a Swedish ship bound to a French 
port, to be contraband and subject to Conſisca - 
tion, in the memorable case of the Maids Goede 
Help. In the more modern understanding of 
this matter, goods of this nature being the pro- 
duce of Sweden and the actual property of 
Swedes, and conveyed by their own navigation, 
have been deemed, upon a principle of indul- 
gence to the native products and ordinary com- 


rights' of pre-occupancy and pre-emption, or to 
the rights of preventing the goods from being 
carried to the enemy, and of applying them to 
your own use, making a just pecuniary compen- 
sation for them. But to these rights, being 
bound to an enemy's port, they are clearly sub- 
jet, und may be detained” without any violation 
of national or individual justice. Thirdly, ano- 
ther right accrued, that of bringing in for a more 
deliberate inquiry than could possibly be con- 
ducted at sea upon such a number of vessels, 
| even thoze which professed to carry cargoes with 
a neutral destination. Was there or was there 
not the just and the grave suspicion, which the 
treaty refers to, excited by the circumstances of 
zuch a number of vessels with such cargoes in- 
tended to sail all along tlie extended coasts of the 
several public enemies of this kingdom, under 


meree of that country, subject only to the milder 


1143 
the protection of an armed frigate associated with 
them for the very purpose of beating off by 
force all particular inquiry? But supposing even 
that there was not, is this. the manner in which 
the obgervance of the treaty or of the law of na- 


tions 18, to be enforced? Certainly not by the 
treaty itself, for the remedy. for infraction is pro- 


vided in compensations to be levied and punish- 


ments to be inflicted upon delinquents by their 
own respective sovereigus, article 12. How stands 


may not occur in which a ship may be authorized 


by the natural rights of selſ· preservation to defend 
itself against extreme violence threatened by. a 


eruizer grossly abusing his commission; but 
where the utmost injury threatened is the being 
carried for inquiry into the nearest port, sub- 
ject to a full responsibility in costs and damages, 
if this is done vexatiously and witliout just cause, 


a merchant vessel has not a right to say for itself, 


(and an armed vessel has not a right to say ſor it,) 


will submit to no such inquiry, but I wil 


take tlie law into my own hands by force.“ 


What is to be the issue, if each neutral vessel 
has a right to judge for itself in the first instance, 
whether it is rightly detained, and to act upon 


that judgment to the extent of using force? 
surely nothing but battle and bloodsbed, as often. 


it by the general law? I don't say that cases 
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as there is any thing like an equality of force or 
an equality of spirit. For how often will the 
case occur in which a neutral vessel will judge 
itself to be rightly detained ? How far the peace 
of the world will be benefited by taking the 
matter from off its present footing and putting it 
upon this, is for the advocates of such a measure 
to explain. 1 take the rule of law to be, that 
the vessel shall submit to the inquiry proposed, 
looking with confidence to those tribunals, whose 
noblest office (and I hope not the least acceptable 
to them) is to relieve by compensation inconye- 
niences of this kind, where they have happened 
through accident or error, and to redress by com- 
pensation and punishment injuries that have been 
committed by design. 


The second special ground taken on the part 


of the claimants was, that the intention was 


never carried into act. And I agree with Dr. 
Laurence, that if the intention was voluntarily 
and clearly abandoned, an intention so abandon- 
ed, or even a slight hesitation about it, would 
not constitute a violation of right. But how 
stands the fact in the present case? The inten- 
tion gives way, so far as it does give way, , only 
to a superior force. It is ſor those who give such 


instructions to recollect, that the averment of an 


8s 
abandonment of intention eannot possibly be get 


up, because the instruetions are delivered to per- 


sons who are bound to obey them, and Who 
have no authority to vary. The intention is 
necessarily unchangeable; and being sel I do 
not see the person who could fairy contradict 
me, if I wag to assert that the delivery and G- 
ceptance of such instructions, and che saihng 
untler them, were sufficient to complete the net 
of hostility. However that might be, the present 
factis, that the commander sails v ict instructions 
10 prevent inquiry and search by force; which 
instructions he is bound to obey, and hich he is 
prevented from acting upon to their utmost extent 
only by an irresistihle force. Under such eir- 
cumstamoes how .toes' the presumption of #ban- 
-domnent arise? (if it does, mark the conse- 
queness ! If he meets with a superior ſoree, he 
-abandons' His hostile Var he meets with 
an inferior foroe, he carries it into complete 
offoct . How imuch'is this Short of the ordinary 
state of actual hostility ! What is hostility ? It 
is violence where you can use violence with suc- 


688; and where you eannot, it is submission and 


Sweiking your colours. Nothing can be tore 


olear upon the porusal of these attestations, than 


hat · ils gentle man abandoned his purpose merely 
as u sudued person in an-unequal contest. The 


U 
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resistance is carried on as far as it can be; and 
when it can maintain * no e Fugit 
1 20 


* It 104 that the nen not OO 
ately taken pogsession of, nor proceedings insti- 
tuted, till long after the arrival in port. These 
are unquestionably irregularities; but I agree 
with the King's Advocate in maintaining, that 
they are not such irregularities as will destroy the 
captor's right of proceeding, for the claimant 
- chad his remedy in the way of a monition. How 
-these delays were occasioned, whether in conse- 
-quence of pending negociations, (as has been re- 
peatedly asserted in the course of the argument), 
Jam not. judicially informed. If such nego- 
ciations ever existed, I may have reason person- 
ally to lament that they have proved ineffectual. 
But the legal consequence of that inefficacy un- 
doubtedly is, that the question of law remains 
the same as if no such eee 
een of. 1 „ toi Vo 
eh 1845 It is ly PTY that they. 5 proceeded 

| oy against the merchant. vessels, and not against 
the frigate, the principal wrong-doer. On what 
grounds this was done, whether on that sort of 
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to the immediate property of great and august 
Sovereigns, or how otherwise, I am again not 
judicially informed; but it can be no legal bar 
to the right of a plaintiff to proceed, that he has 
for some reason or other declined to proceed 
against another party against whom he had an 
equal or possibly a superior title. And as to the 
particular case of one vessel which had obtained 
her release and a re-delivery of her papers, the 
act of the captors may perhaps furnish a reason- 
able ground of distinction with respect to her own 
special case; but its effect, be it what it may, 
is confined to hergell, e e eee 
farther. 


I am of opinion, therefore, that special cir- 
cumstances do not exist which can take the case 
out of the rule Which is generally applicable to 
such a state of facts; and I have already stated 
that rule to be the confiscation of all the property 
forcibly withheld from inquiry and search. It 
may be fitting (for any thing that I know) that 
other considerations should be interposed to soſten 
the severity of the rule, if the rule can be justly 
taxed with severity; but I have neither the know- 
ledge of any such considerations, nor authority 
to apply them. If any negociations have pledged 
(as lias been intimated) the honour and good 
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faith of the country, I can only say that it has 
been much the habit, and I hope will for ever 
continue the habit, of this country to redeem 
pledges of so sacred a nature. But my business 
is merely to decide whether, "4 à Court of the 
Law of Nations, a pretension can be legally main- 
tained which has for its purpose neither more nor 
less than to extinguish tlie right of maritime cap- 
ture in war; and to do this, how? By the direct 
use of hostile force on the part of a neutral state. 
It is high time that the legal merit of such a pre- 
tension should be disposed of one way or other; 
it has been for some few years past preparing in 
Europe; it is extremely fit that it should be 
brought to the test of a judicial decision: for a 
worse state of things cannot exist, than that of 
an undetermined conflict between the ancient law 
of nations, as under tood and practised for cen- 
turies by civilized nations, and a modern project 
of innovation utterly. inconsistent with it ; and in 
my apprehension, Hot more inconsistent with it, 
than with the amity of neighbouring states, and 
the personal "Hi of theis ess re dulden. 


jen ie n 0115 ONT $33 40.4397 Be. 2417 
5 The only, 4 85650 anion which I have to 
consider is, the qmatter.of, expences ; and, tis 1 

think myself bound, to dispose of with as much 
| kenderness as I. can use in favour of -indlixiduals. 
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It is to be observed, that the question itself was 
of an importance and delicacy. somewhat bey ond 
the powers of decision belonging to such persons. 
The authority of their country has been in some 
degree surprized in this mattor; the captors hava 
been | extremely tardy in proceeding; to adjudi- 
cation. Attending to all these considerations, 1 
think the claimants are clearly entitled to have 
their expences charged upon the value of the pro- 
perty up to the time of the order for further proof. 
From that time the property might have been 
withdrawn upon bail, and it is no answer to the 
Court to say that this gentleman or another gen- 
tleman did not think it adviseable to commit their 
private fortunes in the extent of the security re- 
quired. It is the business of foreign owners who 
have brought their ships and cargoes into such - 
Situations of difficulty, to find the means ,of re- 
lieving them when the opportunity can be used. 
I go sufficient lengths in allowing expences for 
the further time in which orders could have been 
obtained from Sweden, and I fix this at the dis- 
tance of two months from the order for further 
proof; and, condemning the ship and cargo, I 
direct all private adventures to be restored. 


This is the substance of what I have to pro- 
nounce judicially on this case, . after weighing, 
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une e ond; the reveinl lots and 


the learned arguments which have been applied 
to them. I deliver it to my country, and to 


foreign countries, with little diffidence in the 
rectitude of the judgment itself. I have «till 
more satisfaction in feeling an entire confidence 
in the rectitude of ns ee under which 
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TREATIES: 
Concluded vince July. 1780; in which the 


Principle is adopted of 
FREE SHIP, FREE GOODS. 
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i: I REATY. between Denmark and RGasia 
dated Copenhagen, gth July, 1780, contained 
in Marten's Recueil des Traites, t. ii. p. 10g, 
109. 


2. Treaty between Rumi — 9 1 
Petersburg, 218t July ist August, 1780, 


ibid. p. 110, and the Separate Articles, vol. 
iv. p. 364. Fr 


3, Act of Accession of the United Netherlands, 
to the Treaty between Russia, Denmark, and 
Sweden, dated Petersburg, 24th Dec. 1780, 
gd Jan. 1781, in Marten's Coll. t. ii. p. 117, 
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4. Treaty between Russ and Pruxzia 8th May, 
11781, in Marten's Coll. t. ü. p. 130. 
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* Austria's —— to the Armed Neutrality, 

P „ 1781, and ac- 

„same year; 
5 OTE — gei Neu- 


„vol l. p. 101 to 166. 
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— Miki hb Podtinghl; [cated | 
Petersburg, 1gth July, 1782, in Marten's, 
ti. p. 08 h 


7. eee "Treaty" Hetheen Spät Splat 4 | 
| Re enen an, KH. 8. fl 4 2 101 


1 


8. Treaty of Amity we Commerce between 
. Vrmteck Netherlands and the Nôrth Ame- 
Ban Stätes, dated 8th October, 1783, Art. 
f e e 6, 15. p. 232 263, 267, 


271. 158. 4 k 


9! "Theity'6f | TERRY wah win 
| Nuss; ;Sttrand 1g h October, 1782, Art. 16, 


NA. 3b. p. 290, 294." 3TH 165 1 bs WA 
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10. Treaty of Gmmieres between Sweden and 


the North American States, dated Paris, 


133 


3d April, 17555 6 Art. 8, 16. ib. 10 355 
338. "Y 1 1 


11, Treaty of Commerce — Russia and 
the Ottoman Porte, dated Constantinople, 
10th June, 1783, Art. 39, 4% 43, 60. ib. 
* . 298-899 

12. Treaty of Amity between the Emperor of 
the Romans and the Emperor of Morocco, 
16th October, 178g, Art. 5. _ p. 504. 


13. Treaty — Spain and Tripoli dated 
_ 29th TR, 1784, Ib. p. 531, 589. 


14. Treaty of Commerce between Prussia and 
the North American States, 10th Septem- 
der, 1785, Art. wes 15. ib. P: 871 578. 


15, Treaty of sss ebw Nabe ee the 
United Netherlands, dated Fontainebleau, 
: voth PO 1785, Art. 8. p. wy. 


16. Ce As ente 1 and 
Russia, ist and 12th Nov. 1785, Art. 12, 
1.8. in the Russian publication, vide Mar- 
tens, t. 2. p. 624, 637. and Art. 14, 20. 
in the Austrian, Marten's, ib. p. 686, 640. 

- WP bo 


154 


17. Treaty of Peace between Spain and Algiers, 
14th June, 1786, ib. p. 665, 672. 


15. Treaty of Commerce between France and 
Great Britain, 26th Sept. 1786. vu * 42. 
ib. P. 693; 10 | | 


19, Treaty of Commerce between France and 
Russia, dated St. Petersburg, gist Dec. 


MS 1786, 11 Jan. 1787. Art. 26, 34: Marten's, 


t. ll. p. 15, 19. 


20. fo. — * of (Lee Petre Russia and 
| Naples, 6th and 17th Jan. 1787. Art. 17, 
| 24. ibid. p. 13, 48. 


34-4 


21. Treaty of 888 between the N ortn 


American States and Morocco, ist and 
25th Jan. 1989. A. ib. . 86. 


_ 22. Treaty of Commerce 8 Russia and 


Portugal, gth and 2oth Dec. 1787. Art. 
1 50 28. ibid. P- 117. 120. 81 
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24. Treaty of Commerce between Denmark and 


Genoa, dated Genoa, goth July, 1789. Art. 
4, 1 . wegen t. iv. . 536, 543. 
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Britain, dated London, 25th . 798, 
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The following Pages are $ubjoined to a French 
Translation of Professor SCELEGEL's: Work, 
printed at Copenhagen, and contain the Sub- 

ttunce of the Fudgment in the Court of King's 
Bench; in the Cuse of Saleucei versus Johnson, 
Trin. 25 Geo. III. together with the Projessor”s 
Obseroations upon it, as contrasted with the 
Sentence .of the Court of n upon the 
Swedish Convoy. 


% 
- 


The original Danish edition of this work had 
hardly issued from the press, when a friend point- 
ed out to me, in the System of the Law of 
Marine Insurances, by John Park,” (a work 
considered as classic as well upon the Continent 
as in England,) a sentence pronounced in Lon- 
don, in the year 178, by the Court which fi- 
nally determines in all cases relative to maritime 
insurance. Upon this trial there presided, in the 
absence of my Lord Chief Justice Mansfield, the 
Judges Willes, Ashhurst, and Buller, men who are 
esteemed amongst the most enlightened Judges 
of whom England boasts ; and this sentence is 
marked in the work as one of those decisions 
which fix the law, and serve as precedents to 
the tribunals. As it rests upon principles dia- 


ry - 
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metrically opposite to those of the Judge of the 
Admiralty, I shall give a brief idea of the cause 
which (05am gy and the motives whook: 
n | 
js Sand the American, mar. a neutral. vessel 
belonging .to Tuscany, of which the cargo was 
also neutral, but destined to London, and the 
property insured in that city, was seized on the 
coast of Barbary by a Spanish cruizers and car- 
ried into a port of Spain. The first tribunal 
pronounced the confiscation of this ship and 
cargo, on the two following grounds: 18t. That 
as the vessel had resisted search, and even rosist- 
ed by actual force, having fired upon the Spanish 
cruizer, it was, from that cireumstance alone, 
agreeably to the law of Spain, liable to configca- 
tion. 2dly. Because there was not any charter 
parti on board, but simply a manifest, specify- 
ing the merchandizes of which the cargo consist- 
ed. A second tribunal annulled this sentence, 
which was nevertheless confirmed by the superior 
Court: where, however, the defect of the charter 
party was not dwelt upon, this deficiency: being 
with reason regarded as amply supplied by the 
manifest. There was, consequently, no doubt as 
to the ship and cargo being really neutras property, 
and the sole mative for condemnation was the 
active and violent resistance opposed to the visit 


| 168 
or the cruizer, for the law of Spain, in all 
such cases, pronounces confiscation of the pro- 
perty. The owners of the vessel so condemned 
having had recourse to the London insurers, the 
Astter refused the payment of the insurance, on 
the same grounds, pretending, as does Sir Wil- 
liam Scott, in his sentence, that the visitation of 
neutral vessels, in open sea, is the incontesti- 
ble right of the cruizers of belligerent nations; 
that neutral vessels are obliged to submit to such 
search, without which they may lawfully be 
considered as enemies; and tliat the Tuscan 
captain having, by his resistance and firing upon 
. the Spanish vessel, been guilty of a breach of 
neutrality, and from that circumstance alone, 
having caused the condemnation, the insurers 

were not responsible for a loss which his own 
fault had Cy brought upon himself. 


Notwithstanding every thing that i is 0 rela- 
tive to the facility with which the English under- 
Writers succeed in eluding the demands of pro- 
prietors or ſitters- out of vessels, and although 
the motives alledged were of a description to be 
favourably received in the tribunals of a belli- 
gerent nation, with whom the dominion of the 
sea has always appeared of the highest import- 
ance to its marine, yet the three before mentioned 
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unanimously of opinion, that the master of the 
vessel insured, by resisting the search of the 
Spanish cruizer, had not committed an illegal 
act, nor forfeited the neutrality of his ship: and 
they, in consequence, condemned the under- 
writers to pay the sum specified in the policy. 
Two of the Judges laid it down. upon this oeca- 
sion, as a principle, « that visitation at sea is 
an act of force which the cruizer exercises at his 
own risk and peril, and which of course they 
resist whenever they can. If the ship or cargo 
be the property of an enemy; or if the cargo be 
contraband, then the seizor is justified, and the 
objects seized are declared to be good prize ;, hut 
if the case be otherwise, tlien he is condemned 
to indemnify the owners, and pay all costs. 
Judge Buller, in supporting this principle, which 
he fully adopted, added the following observa- 

tion, which is equally true and remarkable: 
the seizure which is made in consequence of 
the private ordonnances of à foreign state, is a 
risk which falls to the insurer, for these ordon- 
nances form no part of the law of nations, nor is 
the captain culpable for having violated them; a 
ship is bound to pay respect to the laws, of the 
country from whuch she sails, and to those of 
that to which she is destined; but not to the 

private ordonnances of other Powers.“ | 
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Such then are, in what concerns the visitation 
at sea of neutral vessels, and the right of avoid- 
ing it when one can, the prineiples laid down by 
the most eminent Judges in England, in a cause 
where left entirely to their own understandings 
and accustomed rectitude, they could not be in- 
fluenced by the consideration of a fluctuating 
convenience, or interested policy. Let us apply 
this to the case of the Swedish convoy, and with 
this view suppose that the vessels of which it was 
composed had been insured .in London, and that 
the sentence of Sir William Scott, having been 
confirmed by the Court of Appeals, there ro- 
mained no other remedy to the proprietors, than 
that of proceeding against the underwriters. If 
- these latter sought to evade their engagements, 
they could only place their reliance' on the sen- 
tence and arguments'of the Judge of the Admi- 
ralty; for however consummate the English 
_ lawyers may be in the art of establishing their 
case, where could they find means of which this 
Judge, equally able and e _ not avail- 
ed gang ob tac 


4 
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On che other side, should the same tribunal 
which decided against the insurers of the Tuscan 
vessel have to determine in the Swedish cause, 
and, as one cannot doubt, should be desirous of 
acting consistently, what would it not have, to 
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reply to the arguments of the insurers of the 
convoy? Tou pretend, ' this Tribunal would 
ſay, that the right of visiting neutral merchant 
ships, upon the open sea, is an incontestible 
right of the cruizers of belligerent Powers, but 
you do not prove it; for no law, no obligatory 
act, imposes upon neutral ships the duty of sub- 
mitting, in this point, to the pretentions of 
cruizers. You acknowledge, that visitation by 
the latter is an act of Force, but you add, that 


it is an act of legal force; something similar to 2 


a search ordered, by a competent judge, in a ju- 
dicial cause, and which the party interested can- 
not oppose, without incurring the penalties de 
creed against such as are convicted. We say 
that your distinction is not more just than your 
comparison; that the visitation at sea, exercised 
upon neutral vessels, is, in the utmost extent of 
the term, an act of force, an act to which, con- 
sequently, no legal obligation can apply; this 
act is exercised by cruizers at their risk and peril, 
and it is clearly permitted to those who are the 
object of the search, to 0 it c whotieyer 80 
can. 3”, 


In vain do „ ee law of wt . | 
that of England, to prove, that vessels resisting 
search incur tlie penalty of confiscation, these 
are private ordinances, which do not form a part 
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of the law of nations, and which neutral vessels 
are not bound to obey. The only laws of this 
kind, which a neutral vessel is obliged to respect, 
are those of the country ſrom whence it comes, 
or to which it is OG 


That which we assert, would they add and 
have decreed, to be true, with respect to a neu- 
tral vessel not under convoy, is much more 80, 
when applied to a fleet of neutral vessels escorted 
by a frigate acting under the orders of its Sove- 
reign, If the former was not bound to respect 
the private ordinances of the belligerent Powers, 


MPO InP ft io guerra be so 


If the resistance axarciond, the. resistance by 

actual force of the former vessel, is an act with 

which the master cannot be reproached as an il- 
legal act, in a much less degree can the oimple 
menace of resisting, destitute of all execution, 
on the part of the Swedish commander, be con- 
sidered as a fault, by which he has either legally 
or voluntarily incurred confiscation.“ 


„ J 


The tio "WR as we have already 
said, an act. of force carried into execution at the 


risk and peril of the, captor, it results, that if tlie 
vessel so seized, be found to be neutral as well 


as its cargo, and if it do not contain any contra: 
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band articles, the seizure is null, and the sel20r 
bound to indemnify the proprietor, and pay all 
costs. As no doubt therefore has arisen, cither 
as to the neutrality of the vessels convoyed by 
the Swedish frigate, or their cargoes, it is clear 
that the loss of these vessels is not the act of 
those who commanded them, but of the Judges 
who pronounced upon the seizure; and as this 
seizure is made by virtue of a private ordinance _ 
of one of the belligerent States, it is a risk 
which the insurer must run, like every other 
risk of the sea, to which the insured has not 
2 rise from any fault on rt his part.” 


* You say that the Swedish cargoes were 
contraband, and this is also asserted by the 
Judge, but neither he, nor you, nor the captors, 
have proved it. They have cited commentators 
who affirm it, to which formal treaties have been 
oppoxed, which declare the contrary. They have 
talked of private ordinances of certain States, but 
zuch ordinances do not compose any part of the 
law of nations; to this, treaties, and treaties 
only, serve as a basis. They have cited a treaty 
between England and Denmark, which declares - 
hemp, pitch, and tar, to be contraband; this. 
treaty, however, is solely applicable to these two 
Powers respectively It is not a law for Sweden, 


2 was not a party to it, nor owes any Sub- 
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jection either to England or Denmark; upon 
this point, the treaties between England and 
Sweden are perfectly clear. They enumerate in 
a most minute detail, every thing which ought 
to be considered as contraband; but as the mer- 
chandizes found on board the Swedish vessels are 
not comprized in this enumeration, they are con- 
sequently not contraband. These treaties de- 
clare to be free and lawful all merchandizes which 
are not expressly prohibited, and as hemp, pitch, 
and tar, are not expressly prohibited, these ar- 
ticles are consequently legal and permitted; and 
as the condemnation, pronounced by the Judge, 
does not impute to the insured any fault, they 
are thereby evidently left in full possession of all 
their rights against the insurer.“ 


Such, in a few words, is is what e from the 

judgment reported by Mr. Park; these are the 
weapons he furnishes against the sentence of the 
Judge of the Admiralty. It is for the impartial 
and enlightened reader to decide, whether I may 
not say with reason, that this sentence is $0 
manifestly contrary to the principles of Sir Wil- 
liam Scott, that it alone furnishes a most com- 
plete refutation of them.“ 
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W. — r rinter, 
St. Peter's Hul, Doctors Commons. 


